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From the Publisher

t is very essential to draft the policy

conditions and clauses in an insurance

contract explicitly and in as simple a
manner as is possible. While the basic
structure of a policy bond, which is the
evidence of the contract, is uniform; insurers
make use of certain clauses and
endorsements specifically to suit the
requirements of the insured. It is vital for
the insurers to strike a balance between the
requirements of the insured and the
possibility of covering the risk at an
affordable cost. This is achieved through
differential pricing and/or appropriate
exclusion clauses.

Insurers make use of a detailed
questionnaire or the proposal form
through which they elicit information about
the risk to be accepted. It goes without
saying that the information provided by the
prospects should be wholesome and
accurate; and insurers generally rely on the
statements of the insured. Insurers, on their
part, should appreciate that there is need
for being explicit while drafting the policy
conditions; and this need is more

pronounced in evolving markets. Care
should be taken to ensure that there is total
transparency in framing the clauses; and
also that they are totally devoid of
ambiguities. The process should start while
drafting the proposal form itself so that the
information gathered is useful in making
an objective assessment of the risk. The
importance of clauses and their
interpretation in an insurance contract is
the focus of this issue of the Journal.

The devastation that is caused by a
catastrophe knows no bounds; and in spite
of all the scientific and technological
developments, nature's fury inflicts
immeasurable losses on humanity. While
the incidence of a catastrophe itself cannot
be avoided, care can be taken to ensure that
the losses are minimized to a great extent.
Disaster management and preparedness
form the focus of the next issue of the
Journal.

-
C.S. Rao
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from the editor

Doing Away with
Grandiloguence ...

t is said, insurance contracts are synallagmatic in nature; that is, they impose reciprocal obligations

on the parties to the contract. This being so, it is very essential that the policy bond, which is the

evidence of the contract; enumerates all the details of the contract. Insurance documents have
been said to be steeped in jargon and rhetoric, historically. But considering the changing times, and
the need for simplicity and openness; there must be urgent transformation towards drafting more
explicit clauses. Who would not prefer a forthright 'Put off the candle' to a bombastic 'De-capitulate
the summit of the nocturnal luminosity?

In order that the reciprocity of obligations is accomplished, it is very essential that both the parties
understand their role very clearly. The proposal form is so designed that it elicits all the information
required for making an objective assessment of the risk at the disposal of the insurer. It naturally
presupposes that the information furnished by the proposer is factual; and to this extent, the
proposer signs a declaration that is very critical, at the end of the proposal form. However, filling up
of the proposal form continues to be a perennial bone of contention; and it is argued in several
cases that the applicant cannot be held liable because the inputs were given by the distributor. In a
nascent market, such problems are bound to occur unless the insurers take extra effort to explain
the nuances.

The Clause of Indisputability, or Section 45 in the Indian life insurance parlance, is very crucial in the
matter of deciding the role of responsibility. In light of its importance, both the parties to the
contract have to play their role in a wholesome and truthful manner. Above all, the insurers should
realize that despite the importance of the declaration, there is need for being additionally cautious;
and educating their distributors accordingly would go a long way in solving the complications. While
putting additional clauses and/or conditions, it should be ensured that their importance is clearly
understood by the policyholders.

‘Interpretation of clauses and the reciprocal obligations of the parties to the contract’ is the focus
of this issue of the Journal. Mr. V. Ramakrishna, in his article 'Plain English in Insurance' highlights the
importance of explicit clauses in the contract and takes a critical view of how contractual wordings
have evolved over a period of time. In the next article titled 'Contract Certainty and the Insurance
Market’, Mr. Arup Chatterjee talks about the contractual terms being the key to contract certainty.
Mr. K.L. Naik emphasizes the importance of self-regulation in reinsurance contracts; and the role of
arbitration in case of disputes.

The various clauses of a life insurance policy are explained threadbare, with emphasis on their
background by Mr. G. Prabhakara, in his article 'Life Insurance Contracts’. Mr. G.V. Rao talks about the
role of a surveyor in non-life insurance claims settlement in his article '‘Contractual Obligation in
Insurance Contracts’. In the next article titled 'Understanding the Insurance Policy’, Ms. Yegnapriya
Bharath throws light on the need for the insurers to encourage the policyholders to read the policy
conditions. In the follow-through section, Ms. Laxmi talks about the importance of a common pool of
data in her article 'Claims Data Pool'.

Catastrophes, both natural as well as man-made, leave behind a trail of destruction in the form of loss
of human lives and economic losses. While disasters cannot be averted, the financial losses can be
taken care of by proactive management. Financial management of catastrophes forms the focus of
the next issue of the Journal.

U. Jawaharlal
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Report Card:LIFE

January, 2007 - Industry records 131.94% growth over January, 2006

Individual premium

The life insurance industry underwrote Individual Single
Premium of Rs.17920.14 crore (P.Y. Rs.7367.68 crore) for
the period ended January, 2007 of which the private insurers
garnered Rs.1953.68 crore (P.Y Rs.1390.72 crore) and LIC
garnered Rs.15966.46 crore (P.Y. Rs.5976.96 crore).
The Individual Non-Single Premium underwritten during April-
January, 2007 was Rs.26903.61 crore (P.Y. Rs.12326.31
crore) of which the private insurers underwrote Rs.9018.76
crore (P.Y. Rs.4396.08 crore) and LIC Rs.17884.85 crore
(P.Y.Rs.7930.23 crore)

Group premium

The industry underwrote Group Single Premium of
Rs.7871.89 crore (P.Y. Rs.3019.75 crore) covering 11667122
lives, out of which the private insurers covered 677843 lives
underwriting Rs.602.49 crore (P.Y. Rs.280.57 crore) and LIC
covered 10989279 lives underwriting Rs.7269.40 crore

(P.Y. Rs.2739.18 crore). During the corresponding previous
year private insurers covered 641517 lives and LIC 9422584
lives. The Group Non-Single Premium underwritten during
April-January, 2007 was Rs.784.75 crore (P.Y. Rs. 343.73
crore) which was underwritten entirely by the private
insurers, covering 3300836 lives (P.Y. 2049854).

Segment-wise segregation

A further segregation of the premium underwritten during
the period indicates that Life, Annuity, Pension and Health
contributed Rs.35519.61 crore (66.46%), Rs.1125.63 crore
(2.11%), Rs.16780.29 crore (31.40%) and Rs.18.25 crore
(0.03%) respectively. In respect of LIC, the break up of life,
annuity and pension categories was Rs.24851.63 crore
(60.44%), Rs.962.68 crore (2.34%) and Rs.15306.41 crore
(37.22%) respectively. In case of the private insurers,
Rs.10667.98 crore (86.57%), Rs.162.95 crore (1.32%),
Rs.1473.88 crore (11.96%) and Rs.18.25 crore (0.15%)

Unit linked and conventional premium

Analysis of the statistics in terms of linked and non-linked
premium indicates that 49.38% (Rs. 26391.14 crore) of the
business was underwritten in the non-linked category; and
50.62% (Rs. 27052.63 crore) in the linked category. While
private insurers' total business comprised of 86.64% of linked
premium and 13.36% of conventional premium; composition
of LIC's business has 39.82% share of linked premium and
60.18% of non-linked premium. During the corresponding
period of the previous year, linked and non-linked premium
indicates that 55.29% (Rs. 12734.47 crore) of the business
was underwritten in the non-linked category, and 44.71%
(Rs. 10298.96 crore) in the linked category. In case of LIC,
the linked and non-linked premium was 31.36% and 68.64%
respectively; while for the private insurers taken together it
stood at 79.51% and 20.49% respectively.
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respectively was underwritten in the four segments.

First Year Premium of Life Insurers for the Period Ended January 2007

Sl Insurer Premium u/w (Rs. In Lakhs) No. of Policies / Schemes No. of lives covered under Group

No. Jan, 07 Up to Jan, 07 Up to Jan, 06 Jan, 07 Up to Jan, 07 Up to Jan, 06 Jan, 07 Up to Jan, 07 Up to Jan, 06
Bajaj Allianz
Individual Single Premium 79.06 878.28 1006.12 19574 98245 84881
Individual Non-Single Premium 283.29 1649.25 657.16 194422 1040702 366333
Group Single Premium 042 419 202 0 1 1 290 1792 655
Group Non-Single Premium 259 17.32 15.23 21 180 130 91386 619681 276746
ING Vysya
Individual Single Premium 070 21.61 6.93 58 1575 824
Individual Non-Single Premium 27.09 284.29 149.71 11596 145957 82963
Group Single Premium 0.00 231 8.44 0 0 0 0 517 2267
Group Non-Single Premium 0.44 591 8.98 0 40 58 493 12499 24009
Reliance Life
Individual Single Premium 6.74 81.90 99.05 1298 13283 14686
Individual Non-Single Premium 55.36 379.25 29.56 31616 239299 32924
Group Single Premium 213 1157 1.05 6 21 0 898 14384 0
Group Non-Single Premium 089 7.98 548 12 133 80 17127 153415 113308
SBI Life
Individual Single Premium 39.66 326.24 61.73 6680 49114 9270
Individual Non-Single Premium 116.78 689.56 122.30 41554 291868 145151
Group Single Premium 23.63 170.48 168.16 0 2 2 12970 102560 164322
Group Non-Single Premium 19.04 203.55 75.34 6 274 1544 78807 868207 594061
Tata AlG
Individual Single Premium 2.06 1419 442 270 1578 0
Individual Non-Single Premium 38.68 395.49 296.35 29679 310998 232166
Group Single Premium 437 42.38 18.92 1 7 2 22321 224631 123892
Group Non-Single Premium 7.25 36.33 48.76 4 66 21 17626 193986 363370




6 |HDFC Standard

Individual Single Premium 10.19 98.33 86.87 11437 89746 76478

Individual Non-Single Premium 135.76 881.42 537.28 37863 243454 179935

Group Single Premium 17.83 117.29 39.43 1 82 82 15592 148563 110365

Group Non-Single Premium 492 56.59 2201 5 27 18 9350 48537 14154
7 |1CCH  Prudential

Individual Single Premium 51.76 305.22 65.84 7684 45847 29289

Individual Non-Single Premium 381.68 2658.04 1430.30 195603 1302401 549110

Group Single Premium 84.35 235.30 3191 1 134 103 14211 124584 221460

Group Non-Single Premium 46.92 315.93 132.86 2 257 108 67393 311566 100363
8 |Birla Sunlife

Individual Single Premium 4.86 28.21 16.90 12840 51346 52870

Individual Non-Single Premium 53.76 471122 371.09 34618 203900 121854

Group Single Premium 0.16 6.55 7.70 0 0 0 93 3731 5227

Group Non-Single Premium 8.79 73.81 18.81 8 125 34 2334 50463 7306
9 |Aviva

Individual Single Premium 3.53 25.04 726 530 2748 2342

Individual Non-Single Premium 54.68 473.14 248.81 26575 212680 105757

Group Single Premium 0.28 2.74 1.08 0 1 0 217 1547 688

Group Non-Single Premium 1.26 19.81 1.95 15 63 14 3m7z 270255 154756
10 |Kotak Mahindra 0Id Mutual

Individual Single Premium 4.06 28.32 19.25 330 3034 2735

Individual Non-Single Premium 4418 314.34 147.66 16345 99513 59254

Group Single Premium 2.00 9.67 1.85 0 9 2 12874 55534 11912

Group Non-Single Premium 293 28.75 6.50 26 147 73 54672 239281 93535
11 [Max New York

Individual Single Premium 8.56 69.07 1.42 512 5015 211

Individual Non-Single Premium 48.66 570.99 315.04 3011 411318 326811

Group Single Premium 0.00 0.00 0.00 0 0 0 0 0 0

Group Non-Single Premium 0.06 405 1.04 14 57 80 6447 58060 32955
12 |Met Life

Individual Single Premium 0.86 539 4.62 144 1154 1069

Individual Non-Single Premium 39.47 191.49 87.21 11324 74318 72294

Group Single Premium 0.00 0.00 0.00 0 0 0 0 0 0

Group Non-Single Premium 1.50 13.78 6.76 [ 184 156 36516 371695 275291
13 |Sahara Life

Individual Single Premium 2.87 1297 10.30 775 3412 2602

Individual Non-Single Premium 232 7.00 3.60 4453 15980 14891

Group Single Premium 0.00 0.00 0.01 0 0 10 0 0 729

Group Non-Single Premium 0.00 0.94 0.00 1 3 0 60 103191 0
14 |Shriram  Life

Individual Single Premium 2.90 58.92 673 12703

Individual Non-Single Premium 240 5043 1878 49372

Group Single Premium 0.00 0.00 0 0 0 0

Group Non-Single Premium 0.00 0.00 0 0 0 0
15 |Bharti Axa Life

Individual Single Premium 0.00 0.00 0 0

Individual Non-Single Premium 0.95 2.85 734 2023

Group Single Premium 0.00 0.00 0 0 0 0

Group Non-Single Premium 0.00 0.00 0 0 0 0

Private  Total

Individual Single Premium 217.81 1953.68 1390.72 62805 378800 277257

Individual Non-Single Premium 1285.08 9018.76 4396.08 668371 4643783 2289443

Group Single Premium 135.17 602.49 280.57 29 257 202 79466 677843 641517

Group Non-Single Premium 96.60 784.75 343.73 142 1556 2516 413328 3300836 2049854
T6 |LIC

Individual Single Premium 756.00 15966.46 5976.96 556043 4837523 1596868

Individual Non-Single Premium 1178.10 17884.85 7930.23 2624502 15755078 16652234

Group Single Premium 932.82 7269.40 2739.18 1792 15365 12457 1075767 10989279 9422584

Group Non-Single Premium 0.00 0.00 0.00 0 0 0 0 0 0

Grand Total

Individual ~ Single ~ Premium 973.81 17920.14 7367.68 618848 5216323 1874125

Individval ~ Non-Single  Premium 2463.18 26903.61 12326.31 3292873 20398861 18941677

Group Single Premium 1067.99 7871.89 3019.75 1821 15622 12659 1155233 11667122 10064101

Group  Non-Single  Premium 96.60 784.75 343.73 142 1556 2516 413328 3300836 2049854

Note: 1. Cumulative premium upto the month s net of cancellations which may occur during the free look period.

2. Compiled on the basis of data submitted by the Insurance Companies
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Catastrophe Risks and Insurance

‘'WHEN A CATASTROPHE
STRIKES, IT FOLLOWS NO
RHYME OR REASON FOR
THE DEVASTATION IT

® CAUSES. THUS IT CALLS
FOR GREATER ALERTNESS
BY THE INSURERS AND
REINSURERS" WRITES

U. JAWAHARLAL.

ot very long ago, a natural

catastrophe used to be heard of

infrequently and thus disaster
management used to be in manageable
proportions. More recent trends indicate
that if there has been anything certain with
regard to their occurrence, it is the alarming
frequency. The reasons assigned are many -
like the global warming, emission of gases
occurring all over the globe and such similar
phenomena. Whatever the reasons, the
bottom line is that disaster management has
become a huge challenge. As an aftermath of
a catastrophe, nature leaves behind a trail
of devastation - in the form of economic
losses, loss of human lives etc. While nature's
fury cannot be controlled altogether, the
financial management of such catastrophic
disasters can certainly be within the ambit
of human ability, if tackled properly.

One of the most effective ways of tackling
such a disaster is to transfer the risk to an
insurer, although it comes at a premium. It is
quite a challenge for insurers also to design
suitable products; and as regards the terms
of acceptance, pricing the risks, net
retentions etc. Historically, the impact of
some of these catastrophes has been
devastating in a few cases but because of
the infrequent occurrence, they did not
really question the success of the
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catastrophe insurers. But the challenge is
ever-increasing; and testing the best skills
of underwriters. Several actuaries feel that
the regular models that are applicable in the
cases of other lines of insurance may not be
very effective when it comes to severe
natural catastrophes.

Yet another intriguing aspect that usually
comes to surface in the aftermath of such
catastrophes is the total amount of economic
losses; and the insured losses. In more
developed parts of the world, most of the
losses are covered sufficiently by insurance;
and as such the economic losses are made
good. This goes a long way in ameliorating
the distressed, their emotional losses
notwithstanding. However, in several
developing economies, insurance is still not
used as a strong tool for mitigation of such
disasters. For example: The Tsunami that hit
several coasts of South East Asian countries
a couple of years ago left behind a trail of
destruction and wreaked havoc in several
littoral regions, leading to huge losses of
assets and human lives. Similarly, Hurricane
Katrina that occurred a few months later
devastated several regions around the Gulf
of Mexico. On a comparative note, the
Tsunami affected a greater geographical
area and also killed more people
than the Hurricane Katrina did.
But when it comes to the insured
losses, the bill on account of the
hurricane was far in excess of
all the losses reported in all the
countries put together, in the
case of the Tsunami. Some of the
reasons attributed for such an
imbalance are the economic
value of the assets, poor loss
minimization methods etc. But
above all, the fact that most of
the assets and the individuals
themselves were either under
insured or not insured at all is
the main This
emphasizes the need for

reason.

spreading insurance awareness among these
vulnerable sections.

Apart from the natural catastrophes,
terrorism has been raising its ugly head in
more recent times at alarming intervals. As
against the earlier notion that only a few
regions are vulnerable to such attacks,
sporadic events in Mumbai to Madrid have
shown that no place is additionally safe. This
once again underlines the need for gearing
up against the losses that can be caused by
these senseless bouts of terrorist attacks.

Disaster management and preparedness for
the eventualities forms the focus of the next
issue of the Journal. The subject is ever very
topical and universal in nature; we will be
publishing articles commenting upon the very
sensitive issue.

Guarding
against
Catastrophe

in the next issue...



CIRCULAR

31st January, 2007

—_

CIRCULAR NO: 048/IRDA/ACTL/FUP/VER 3.0/JAN 2007

Re: File and use procedure life insurance products

.This has reference to the File and Use Circular No: IRDA/

ACTL/FUP/VER 2.0/DEC 2001/ dated: 12th December 2001,
and also CIRCULAR NO: IRDA/ACTL/FUP/VER 2.0/DEC 2003/
dated 18th December 2003; which the insurers are required
to comply with, before launching the product in the market.
[The F & U Circular is specific and a detailed instruction is
also provided under each item of the F & U Application.]

2. As per existing procedure, after filing of the products,

insurers may use the product if they do not hear anything
from the Authority (IRDA) within 30 days from the date of
receipt of application at the Authority.

In view of the difficulties experienced by the insurers, it
has been decided to reduce the waiting period to 15 days
with respect to the filings of the following products: (This
means that if insurers do not hear from the Authority within
fifteen days from the date of receipt of application for the
under noted product filings at the Authority, insurers can
offer sale of such products.)

a. All individual non-linked products (both participating and
non-participating), where the products shall be simple
Endowment assurance or Whole Life assurance or Money
Back assurance or Term Assurance or all types of Immediate
Annuities

b. In case of non-linked participating products, as mentioned
in (a) above this 15 days waiting period is applicable only
for products with reversionary bonus.

c. All modifications in respect of products which fall under
sub-para (a) and (b).

d. In respect of products other than those referred in Para
(2) above, the existing practice in regard to the waiting
period of 30 days would continue.

3.In addition to the conditions mentioned Para (2), the following

requirements should also be satisfied for availing the above
relaxation.

3.1 The product shall have a minimum policy term of 5 years.

3.2 An additional certificate from CEO and the Appointed
Actuary as enclosed in Annexure-l (required for all the
products filed with the Authority for clearance).

3.3 A check list signed by the CEO and the Appointed Actuary
as enclosed in Annexure-Il (required for all the products
filed with the Authority for clearance).

3.4 The product should not be attached with riders other
than Accident Benefit and Permanent Disability; (this
condition would apply to sub-clause (a) of Para 2. above);

3.5 The product features should offer, in case of lapses, a
revival period of at least 2 years;

3.6 The product should not be modified in any regard for at
least six months from the date of filing with the Authority;

3.7 Premium rates with the facility of premium calculator
should be made available at the insurer's website;

3.8 The product should be subject to the Authority's Circular
NO.01/IRDA/Actl/MC/2006-07 dated 12th July, 2006;

3.9 After launch of the product in the market, soft copy of
the scanned file and use documents should be furnished
to the Authority, immediately;

It is also proposed now to acknowledge electronically the
receipt of the product at authority's office. This date is the
date of receipt of the product filing.

R. Kannan
Member (Actuary)

ANNEXURE: |
A certificate signed by the Appointed Actuary and countersigned by the CEO stating that

(1) Name of the insurer:

(2) Name of the product:

a)there are no contradictions/deviations between the policy bond and what is indicated in the File & Use Application

Form;

b)there are no contradictions/deviations between the policy bond and sales literature;

c)the proposal form contains the particulars, which are in conformity with the provisions of Section 41 & 45 of the
Insurance Act, 1938 and also that the proposal form does not give any right to the insurer to share the information
contained in the proposal form with any other third party other than re-insurer.

Signature of the CEO
Signature of the AA
Date:
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Name of the Insurer:
Name of the Product:

S. Description

No where it is stated in
F & U Application

Eligibility criteria

Benefits

N =

3 Options available to PH

4 Bonus availability and bonus philosophy
5 Riders attached

6  Premium paying modes and modal factors
7  Exclusions

8  Grace Period

9  Revival

10 Nomination

11 Any discounts offered like SA related

12 Any other relevant issue

Signature of the CEO
Date:

ANNEXURE: I

Check List for submitting the File and Use Application to the Authority:
Page numbers and item numbers

Sales
literature

Policy
document

Remarks, if any

Death, Maturity
Surrender etc

Signature of the AA

CIRCULAR

31st January, 2007

CIRCULAR NO: 47: IRDA/ACTL/FUP/VER 4.0/JAN 2007/

Re: File and use procedure life insurance products - Unique Identification Number (ID)

1. This has reference to the File and Use Circular No: IRDA/ACTL/
FUP/VER 2.0/DEC 2001/ dated: 12th December 2001, and also
CIRCULAR NO: IRDA/ACTL/FUP/VER 2.0/DEC 2003/ dated 18th
December 2003; which the insurers are required to comply
with, before launching the product in the market.

2. In this process, it has been decided that every life insurance
product, whether individual or group, and every rider, should
be identified with a unique number; and this number has to
be quoted in all relevant documents furnished to the
policyholders, other users (public, distribution channels) and
also in the statutory returns filed with the IRDA.

3. This unigue number will have ten characters/digits as follows:-

Insurer's Registration Nature of Serial number of Version Number
Number allotted product/Rider: | the product/rider
by IRDA L/N/A/B/C allotted by IRDA
1 Q a3 4 c5
12 3 4 567 8 910
Notes:

C1: 1-3: numeric to indicate the registration number of Insurer
allotted by the IRDA to identify the name of insurer in 3 digits;

C2: 4 is an alphabet to indicate the nature of product/rider: L
would indicate linked product; N a non-linked product; A:
Rider (linked); B: Rider (non-linked) and C: Rider (for both
linked as well as non-linked;

C3: 5 to 7 : numeric value to indicate that the product is the nth
product of insurer-this is a running serial number to be
assigned by IRDA (starting from 001);

C4: 8 : alphabet -V - to indicate the Version. This is same for all
products/riders;

MARCH 2007

C5: 9 -10: numeric value to indicate the number of times the
product is modified-this is a running serial number starting
from 01 for new product, for instance, 02 would indicate
Version 02 of the product available for marketing from the
date the modification is cleared; the older version could indicate
that they are no longer in the market from the date of the
latest modification.

For instance, 107L050V02 would indicate that this is 50th product,
which is linked and modified twice, of an an insurer with registration
number 107 given by the IRDA. 4. IRDA would publish in its website
www.irdaindia.org the details of products cleared by the Authority,
for public information, as below:-

S No | Name of IRDA Product/ | Brand Name Offerto | Offer to from
Insurer Rider Number of Product/ | public from | public ended
Rider
(1) (2) (3) (4) (5) (6)
Notes:

Col (1) would indicate the running serial number of products /
riders;

Col (2) is the name of insurer registered with IRDA;

Col (3) is the IRDA Product/rider number allotted by the IRDA,

Col (4) is the brand name of the product/rider corresponding to
the IRDA Product/Rider Number;

Col (5) would reflect the date from which the insurer is allowed to
offer the product/rider under col (3) for sale in the market;

Col (6) would reflect the date from which the insurer stopped sale
of the product/rider or modified the product/rider under
col (3) with prior clearance from the IRDA.



Col (2) would provide hyper-link to the insurer's website for
public use.

5. All life insurers are hereby requested to obtain the IRDA
Product/Rider Number for all existing products/riders which
are being offered for sale in the market. In this regard, insurers
are requested to furnish the details in the format mentioned in
para 3 above for all the existing products (except col (3)) for
allotment of IRDA Product/Rider number within 15 days from
the date of receipt of this circular. However, where an existing
product has been modified from the date of first clearance, the
insurer shall indicate the last two digits of the unique number

in the air

in col (3) which will be verified by the Authority at the time of
allotting the said number i.e. the insurer shall indicate the
number of times the product was modified from the date of
first clearance.

6. For all the new products the Authority shall allot this number at
the time of clearance of the product/rider.

7. The above procedure comes into force since 1st April, 2007.

R. Kannan
Member (Actuary)

SUSPENSION ORDER

19th February, 2007

Re: Suspension of Broking License Code No. 128/03 & License No. 170
M/S. MF Insurance & Reinsurance Services

A complaint was received against MF Insurance & Reinsurance
Services from President, Reliance General Insurance Company
Limited vide their letter dated 7 th April, 2005 alleging gross
irregularities with regard to placement of 60% of risk of Jeweler's
Block Insurance issued to M/s M. Suresh & Co.

The IRDA vide its letter no. 128/ broke - MF/ 2005 dated 30.9.2005
appointed Ms Suvira Das as the Inspecting Officer to investigate
the case. The Inspecting Officer in her report dated 17.1.2006 had
observed that:

1. the broker failed to provide a true and complete copy of
reinsurance placement slip to the insurance company

2. the broker failed to provide a true copy of the placement slip
signed by the leading reinsurer until after expiry of the policy

3. the broker failed to follow up the cover note by a formal signed
reinsurance policy document within one month of receipt of
reinsurance premium which was received by the broker on
24.9.2004

4. the broker did not keep the insurance company informed of
the placement of the cover nor did they inform the insurance
company of the changes in reinsurer, a fact known to the broker
through their co-broker, Hughes & Partners.

Following this the IRDA vide its notice dated 10 th May, 2006
decided to conduct an Enquiry into the matter and appointed Ms
M.G. Meenakshi as the Enquiry Officer. The Enquiry Officer has
submitted her Interim Report dated 2 nd January, 2007 , wherein
she has given her finding that:

1. MF Re have violated provisions of 2a, 2b, 2i, 3e, 4¢, 5a, 5¢ 5d
and 9b of the Code of Conduct Schedule Il of the IRDA
(Insurance Brokers) Regulations, 2002; and

2. There are contra indications on the basic issue of there being a
valid reinsurance cover placed by MF Re for the Risk of M/s. M.
Suresh & Co. sought to be reinsured by Reliance General
Insurance Co. Ltd.

The Enquiry Officer has further commented on the following

aspects, which came to light during scrutiny of the records produced
during the enquiry proceedings:

During the enquiry the invoices raised by Hughes and Partners
Limited on MF Insurance and Reinsurance Services for the combined
remittance made by HDFC Bank in respect of 9 risks amounting to
Rs. 1.43 crs were examined. It was observed that out of 9 risks 8
risks were reinsured with Condor Insurance. In case of M Suresh &
Co, MF Insurance and Reinsurance Services stated that the risk was
placed with Condor Insurance. However, on being asked to furnish
documentary proof for the transfer of premium from corresponding
broker a/c to Condor a/c and also the signed copy of the cover note
issued by Condor Insurance issued for the period 2004-05, MF
Insurance and Reinsurance Services could not produce the same.
On cross verification from other insurers whether they had accepted
Condor Insurance as the Reinsurer, it was found the Reinsurer to
whom the premium has been remitted and those whose names
are given in the slip issued by MF Insurance & Reinsurance services
are different.

In light of the above findings, the Authority is of the view:

" that the Broker had violated Regulation 21 read with Schedule I
- Code of Conduct of the IRDA's (Insurance Brokers) Regulations,
2002.

" that the Broker committed serious irregularities against the
cedants by giving wrong names of the reinsurers.

" that the insurance company may have been put in financial
jeopardy had a claim arisen under the policies, since the reinsurers
so named in the reinsurance slip issued by the broker were not
on risk.

Therefore, pending further enquiry, in exercise of powers granted
to it under Regulation 35 of the IRDA's (Insurance Brokers)
Regulations, 2002, the Authority has suspended the license of the
broker vide its order dt. 9 th February, 2007 .

K.K. Srinivasan
Member
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CIRCULAR

February 20, 2007

Circular No. 054/IRDA/F & A/FEB-07

Re: Unit Linked Disclosure Norms

To
CEOs of
All Life Insurance Companies

This is further to our letter no. 37/2/F&A/Circulars/146/JAN/
2006-07 dtd 4 th January 2007 under the cover of which the
Authority had circulated the draft of the guidelines for
disclosure in respect of unit linked business which are to
form part of the annual accounts of the insurance companies
with effect from financial year 2006-07. The draft guidelines
were circulated seeking comments of insurers.

The Authority has since examined the feedback received from
the insurance companies. The format of reporting under the
IRDA (Preparation of Financial Statements and Auditor's report
of Insurance Companies) Regulations, 2002 has been modified
to ensure transparency and consistency in the disclosures
across the industry.

As indicated earlier, the revised formats include the following:

1.Segregation of the Unit Linked Revenue A/c into two
components, viz., (i) Non -Unit Funds and (ii) Unit Fund
(which form Addendum to the Form A-RA);

2.Format of reporting of the Segregated funds - Revenue A/c,
Balance Sheet and the underlying Schedules;

3. Additional disclosures to form part of the Annual Report.

In view of the queries raised by the insurers as to the manner
of reporting further clarifications are being issued:

1.The Investment portion of premium shall be disclosed in

the Unit segment and the non-investment portion in the
non-unit segment;

2.Income on investment shall be disclosed under unit and non
unit portion in consonance with (1) above;

3.Fees and charges shall be shown as "Income” in the non-
unit segment and as "Expenses” in the unit segment.

4. Al operating expenses and Commission shall be disclosed in
non-unit segment

5. Claims arising from cancellation of units alone shall be shown
against linked segment and other items like mortality,
morbidity and value of guaranteed benefits shall be disclosed
under non-unit segment

The above proposals are intended to further improve the quality
of disclosures on ULIPs and are exclusively based upon the
information already available and/or used for aggregation/
compilation of the figures for the annual financial statements.
The Authority therefore considers that the adoption of the
revised formats do not pose any serious operational difficulty.
It has therefore been decided that the insurers should comply
with the above modifications w.e.f. the financial year ending
March, 2007after effecting the necessary systems modifications.

Yours faithfully
(C.S. Rao)

CIRCULAR

February 21, 2007

Circular No. 055/IRDA/F & A /FEB-07

Sub: Applicability of revised AS 15

To
All the Insurers/Reinsurer

The Council of the Institute of Chartered Accountants of India
(ICAI) at its 265 th Meeting held on February 3-4, 2007, decided
to defer the date of applicability of Accounting Standard (AS)
15, Employee Benefits (revised 2005), issued by the ICAI. As
per the decision the AS would come into effect in respect of
accounting periods commencing on or after December 7, 2006
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(instead of April, 2006, as stated in the said Standard) and is
mandatory in nature from that date.

In respect of insurance companies, since the accounting
period commencing on or after December 7, 2006 is financial
year 2007-08, the revised AS 15 is effective for them, from the
financial year commencing from 1 st April 2007.

(C.S. Rao)
Chairman
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CIRCULAR

2nd March 2007

Circular No. 057/IRDA/AML/MAR-07

Sub: Guidelines on Anti-Money Laundering Programme for Insurers

To
All the Life Insurers

Guidelines on Anti-Money Laundering Programme for Insurers

Please refer to "Guidelines on Anti-Money Laundering
Programme” which became effective from 1 st August 2006,
wherein collection of photograph on all new insurance
contracts was made mandatory.

We have received representation from the Life insurance
companies and Life Insurance Council that the compliance
with the requirement is proving difficult apart from adding to
the costs, especially in case of low value products. The matter
has been examined by the Authority in the specific context
of hardships in complying with this KYC requirement by small
value policyholders with possible implication for the spread
of insurance into rural and low-income domains, especially
the micro insurance sector. The Authority, has since decided

to provide exemption upto a total Annual Premiumof Rs.10000/
-on all the life insurance policies held by a singleindividual
from the requirement of recent photograph and proof of
residence.

We also advise that the suggestion of the insurers to obtaining
of a photo identity card (of an official entity) with the photo
in-lieu of a recent photograph has been examined, but it has
not been possible to accede to.

Insurers are advised to take note of the above modifications
and ensure compliance with the framework in entirety.

Yours faithfully,

(C. R. Muralidharan)
Member

PRESS NOTE

2nd March 2007

Circular No. 057/IRDA/AML/MAR-07

Sub: Misleading Sales literature on Unit Linked Product

It has come to the notice of the Authority that some of the
Development Officers and Agents of Life Insurance Corporation
of India are promoting their Unit linked Insurance Product
‘Money Plus' claiming to offer astronomical returns and
guaranteed benefits at the end of specific periods. Some of
the leaflets assure a maturity value of Rs 3.38 crores at the
end of 20 years on an annual investment of Rs 1 lakh over a
period of three years. projecting a growth of 25% per annum.

Similar claims have also been made by agents of a few other
insurers.

The authority would like to clarify that such projections are
misleading, inflated and also do not have the approval of the
IRDA. As per the guidelines of the Life Insurance Council, the
Insurers are required to project their returns at a rate ranging
between 6% and 10% only. The insurers are also expected to

state that even these returns are not guaranteed. It may also
be noted that the returns under the Unit Linked Products
are dependent on the performance of the chosen fund, which
is in turn affected by the performance of the stock markets.

While the Authority has already taken up the matter with the
concerned insurers, it cautions members of the public not to
get carried away by such unapproved sales presentations being
circulated in the market. They may take an informed decision
while purchasing a policy, on the basis of proper disclosures
by the licensed representatives of the Insurer.

(C.S. Rao)
Chairman
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Plain English In Insurance

V. RAMAKRISHNA ASSERTS
THAT THERE IS A
COMPELLING REASON FOR
INSURERS TO ADOPT A
"POSITIVE CLAIMS

® ATTITUDE" TOWARD POLICY
INTERPRETATION, THAT IS,
TO FOCUS ON LOOKING FOR
WAYS TO COVER A CLAIM
RATHER THAN FOR WAYS TO

EXCLUDE IT.

Introduction

YZ General Insurance Company

Limited ("the Company”), having

received a proposal and the
premium from the Proposer named in the
schedule referred to hereinbelow, and
the said Proposal and Declaration
together with any statement, report or
other document leading to the issue of
this Policy and referred to therein having
been accepted and agreed to by the
Company and the Proposer as the basis
of this contract do, by this Policy agree,
in consideration of and subject to the
due receipt of the subsequent premiums,
as set out in the schedule with all its
Parts, and further, subject to the terms
and conditions contained in this Policy,
as set out in the Schedule with all its
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Parts that on proof to the satisfaction
of the Company of the compensation
having become payable as set out in Part
1 of the Schedule to the title of the
said person or persons claiming payment
or upon the happening of an event upon
which one or more benefits become
payable under this Policy, the Sum
insured/appropriate benefit will be paid
by the Company.”

If you have fully understood the above
paragraph in the first reading, chances
are you are a seasoned insurance
veteran. It is an extract - known as the
"preamble” - from an Insurance policy of
an Indian general insurance company.
One wonders how many people actually
read and understand the preamble, leave
alone the entire policy document which
is normally more than ten pages.

For various reasons, traditionally
insurance policies have always been
difficult to understand and read almost
like legal documents. An insurance
product is intangible by nature - the only
tangible component is the policy
document, which is difficult to
comprehend. A consumer about to sign
a proposal or purchase an insurance
policy for her Householders insurance

should not have to pay a lawyer to
explain what the legalese in the relevant
documents means.

World over, insurance contracts remain
a question of concern as regards the
language used.

Why is it that when insurance is a
contract between two parties, one of
them (the insured) has no say in the
wordings? Would the number of disputes
come down if plain language was used
in all contracts?

History of Insurance policy
wordings

The earliest authenticated insurance
contract (i.e. that which displays the
characteristics of insurance), is a marine
insurance contract on a ship "The Santa
Clara" dated 1347 in Genoa. The policy
is in the Italian language and appears in
the form a maritime loan to avoid the
church prohibition against usury.

The earliest insurers were merchants
underwriting risks for fellow merchants,
on a part time basis. The contract of
insurance was not created as a result
of judicial or legislative innovation, but
by the merchants themselves as a result



of commercial expediency and need
(Necessity being the mother of
invention).

Very few reported cases exist, or legal
principles were established by the
judiciary on the Continent, until Lord
Mansfield C.J. took office in the Highest
Court in England. During his tenure in
office a large number of cases and
principles were established by the
eminent judge, many of which today
exist unaltered (examples of which would
be that insurances contracts are
contracts of good faith, the duty of
disclosure, the effect of
misrepresentation and non-disclosure on
the insurance contract, the effect of
fraud on the insurance contract,
warranties, etc , to name a few ).

However, policy wordings have to a large
extent, remained unaltered and follow
the example of the Lloyds policy
wordings which had been created more
than 200 years ago. This is particularly
evident in the field of marine insurance.
Personal lines insurance policy wordings
however have been greatly improved
and simplified in recent times.

The Legal Position

It is a generally accepted rule of
contract law that a party to a contract
is imputed full knowledge of the
contract provisions. In written contracts
in general, an individual will be bound
by the terms whether they were read
and understood or not. Although an
insured can be held to have knowledge
of the provisions of the insurance
contract even though he or she may not
have read it, the courts have traditionally
been reluctant to hold insureds
responsible for the same, as they
recognize the highly technical nature of
insurance; and the fact that insurance
policy language is not easily understood
by the average insured. There is
therefore a tendency on the part of the
courts to balance what they perceive

as the unequal bargaining positions of
insureds and insurers by giving the
insured the benefit of the doubt.

An insurance policy is a "contract of
adhesion”, which means that any doubt
or ambiguity in a policy provision will be
resolved against the party that drafted
it. Since the insurer drafted the policy,
any question concerning its meaning will
ordinarily be decided against the insurer
and in favor of the insured. Courts have
essentially adopted this position. The
rationale behind this principle is that
since the insurer chose the policy
language, it can be assumed that the
insurer has sought to limit its scope.
Fairness dictates that any doubt as to
the meaning of the language used should
be resolved in favor of the insured. To
do otherwise, and employ a narrow and
technical construction, would result in
an injustice. As a result, there is a
compelling reason for insurers to adopt
a "positive claims attitude” toward policy
interpretation, that is, to focus on
looking for ways to cover a claim rather
than for ways to exclude it.

What is Plain English?

Plain English is language that is clear,
direct and straightforward.

« Clear straightforward expression, using
only as many words as are necessary -
using language that avoids obscurity,
inflated vocabulary and convoluted
sentence construction.

« |t is not baby talk, nor is it a simplified
version of the English language. It is
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written with the reader in mind and
with the right tone of voice that is
clear and concise.

e It doesn't mean reducing the
length or changing the meaning of
your message.

o It's not about banning new words,
killing off long words or promoting
completely perfect grammar. Nor is it
about letting grammar slip.

e It is not an amateur's method of
communication. Most forward-looking
senior managers always write in
plain English.

And finally, it is not as easy as we would
like to think.

Examples of Complex Clauses

Readability experts recommend that the
average length of sentences should be
20 or fewer words. Longer sentences risk
providing too much information and often
fail to organize that information in a clear,
accurate and effective manner.

Take for instance a Re-instatement
clause (174 words) picked up from an
insurance policy today. It is too long,
contains superfluous information,
arranges its relative and subordinate
clauses poorly (they intrude between
the subjects and their verbs), and
presents ideas in a way that is not
logically organized.

“If the Company at its option, reinstate
or replace the property damaged or
destroyed, or any part thereof, instead
of paying the amount of the loss or

=



ﬁ issue focus e

14-
irda

damage, or joint with any other Company
or Insurer(s) in so doing the Company
shall not be bound to reinstate exactly
or completely but only as circumstances
permit and in reasonably sufficient
manner, and in no case shall the
Company be bound to expend more in
reinstatement than it would have cost
to reinstate such property as it was at
the time of the occurrence of such loss
or damage nor more than the sum
insured by the Company thereon. If the
Company so elect to reinstate or
replace any property the insured shall
at his own expense furnish the Company
with such plans, specification,
measurements, quantities and such other
particulars as the Company may require,
and no acts done, or caused to be done,
by the Company with a view to
reinstatement or replacement shall be
deemed an election by the company to
reinstate or replace.

A suggested revision (89 words)
follows:

"If the Company decides to settle the
claim by reinstating or replacing the
damaged property entirely or partly, it
need not necessarily reinstate exactly
but may do so to the best of what the
circumstances permit. This is to be done
in a reasonable time frame and
restricted to the cost of reinstating at
the time of loss subject to adequacy of
the sum insured. Cost of any kind of
betterment and also including the cost
of plans, specifications, measurements,
quantities etc is to be borne by the
insured.

In a similar vein, consider the following
clause in a property insurance policy:
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"We will not disclaim coverage under this
policy if you fail to disclose all hazards
as of the inception date of the policy,
providing such failure is not intentional.”

This sentence pattern can be improved
as follows:

"If your failure to disclose all hazards is
not intentional, then we will not disclaim
coverage under this policy.”

Plain English is any message, written with
the reader in mind, which gets its
meaning across clearly and concisely so
the reader can take the appropriate
action.

What is happening - World /
India

Over the last two decades, a 'culture of
clarity' has been gaining ground with
many insurers around the English-
speaking world. In several countries
including US and UK, campaigns towards
making insurance policies in Plain English
have become a movement. In these
countries apart from insurance
companies other companies like
government departments, banks and
local councils have come to realize that
clear communication is actually a good
idea. Instead of writing to impress or
confuse, they are now writing to inform
and explain. They are using plain English
to do this. It is heartening to note that
in several states of the United States,
the need to shift to plain English has
gained momentum. Almost all insurance
policies in Michigan are now written in
plain English, or at least score fairly well
on the readability tests. Furthermore,
they have been written in plain English
for the last five to ten years. But

Consider these examples:

e In 1977, Royal Insurance Company,
Canada unveiled its "simple English”
Select Homeshield Policy for home
insurance. Sales increased 38%, from
$58 million to $79 million in the same
year.

« Since the early 1970's, Bank of Nova
Scotia has been redesigning forms and
writing contracts in plain legal English.
So far, it has never had a court case
because of plain language.

In India, to a large extent with IRDA's
intervention and the opening up of the
industry, several insurers have been
working towards simplifying the policy
wordings to make them more reader-
friendly. Highlighting difficult/ technical
words and providing definitions for them
has been one significant improvement
in rendering the policy more
understandable.

Conclusion

In spite of the above, even today, if you
ask the general public, they will still cite
insurance policies as prime examples of
legalese. Why? Because insurance
policies used to be written in legalese,
and people simply gave up trying to read
the policies. There is a strong case for
all the industry players to devote more
attention to propagating Plain English in
insurance policy wordings.

With the consumers interest gaining
momentum across the world the day is
not far off when the insurance policies
will be in plain English and this would
hopefully result in the spread of
insurance awareness.

The author /s Managing Director, India
Insure Risk Management Services P Ltd.
The views expressed in this article are
personal.
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Contract Certainty and the
Insurance Market

‘THERE HAVE BEEN MYRIAD
DISPUTES AS TO THE PRECISE
MEANING AND EFFECT OF
CONTRACTUAL RIGHTS AND

® OBLIGATIONS WHICH HAVE
PROVED TO BE LONGSTANDING,
WIDESPREAD, RECURRENT
AND EXPENSIVE' ARGUES

ARUP CHATTERJEE.

ontract certainty means different

things to different people. From

the broker's perspective it means
delivering to the client, complete,
correct and final contract
documentation before or, at the very
least, at the point of inception. For the
client it means knowing exactly what has
been paid for, from the moment the
policy comes into force. From the
underwriter's perspective it means
knowing what they have committed to,
so that they can calculate the level of
capital they need to assign to any given
risk. All stakeholders will be concerned
that the exact coverage is known and
agreed.

The lack of contract certainty has
proved a longstanding and problematic
topic for the (re)insurance industry. It

[ _ESSONS FOR LLEARNING

has led to a "deal now, detail later”
culture, which essentially refers to the
fact that a large number of insurance
contracts are not finalised at the point
of their inception. While the issue is
prevalent in London, it is not necessarily
unique to this market as some firms
believe. It applies to all firms who
undertake general insurance business
and particularly those conducting
business with commercial and wholesale
customers. All firms in this sector will
need to demonstrate that they have
proportionate systems and controls in
place to support a working environment
that is contract certain.

Collectively, if the stakeholders fail on
the delivery of contract certainty,
several profound problems can arise.
Arguably, however, the most significant
problem associated with the lack of
contract certainty is the fact that the
client or insurer cannot be certain what
claim amount is going to be paid, possibly
leading to litigation and delay. There
have been myriad disputes as to the
precise meaning and effect of
contractual rights and obligations which
have proved to be longstanding,
widespread, recurrent and expensive.

This aspect is fundamental to the value
of insurance itself, as essentially the
industry only exists on the basis of paying
valid claims in a full and timely manner.
Without certainty of contract, the value
of the insurance proposition is greatly
reduced. Indeed, it has been said that
there is something absurd about an
industry that deals in protecting against
risk, yet creates risk through its own
processes.

Although, contract disputes are not the
exclusive preserve of the worldwide
insurance/reinsurance industry;
nevertheless, the ability to avoid, manage
or resolve disputes at an early stage, and
on a reasonable commercial basis, has
been undermined by the all-too-
frequent failings or non-existence of
documentation.

The documentation of contractual terms
is the key to contract certainty. There
are three inextricably linked elements
to such documentation:

o« agreed terms and underlying
information (and the right to access
such information) are reduced to
writing and are permanently recorded
and readily accessible;
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e any given term is expressed in such a
way that its meaning is fully
comprehensible on a reasonable,
objective basis;

e any and all of the terms make sense
when read together or as a whole.

There have been a number of recent
cases arising from the absence of one
or more of the above elements. The 9/
11 World Trade Centre losses were an
important catalyst, providing a high-
profile example of a dispute arising from
the lack of contract certainty at
inception. Much comment has been
made on the discrepancies in
documentation in the World Trade
Centre dispute of whether there were
one or two losses. These cases illustrate
how assumptions and incomplete
information are no substitute for
contract certainty, which is an essential
component in managing functions which
are fundamental to an insurer's core
business: the acceptance, evaluation
and management of the exposure to risk.
Judges all over the world have
complained that similar cases
increasingly take up a disproportionate
amount of time and cost.

Contract certainty is an issue which
affects existing agreements as well as
new agreements, whether for inward or
outward business. There are three basic
considerations:

» the benefits of contract certainty as
a means of reducing dispute
resolution costs - although insurers
cannot expect to avoid contract
disputes completely, contract
certainty will help reduce the costs
of disputes, and to refine and
enhance the operation of insurers’
core business;

» the steps needed to achieve contract
certainty - these will depend on
individual circumstances, but insurers'
action to achieve certainty in respect
of existing agreements will be
influenced by the following factors:

- the nature or status of the
counterparty or business line (for
instance, with respect to personal
lines, the Insurance Ombudsman can
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rule on certain issues of fairness
with respect to insurance obtained
by consumers; the measure of
contract certainty in this context
would be the clarity of the
contractual terms and their degree
of fairness to consumers),

- the amount of cover at issue on a
risk in respect of which
documentation is missing or the
contractual terms are unclear,

- the length of delay affecting

such terms,

- the reasons (if known) for any
such delay,

- the identity and location of those
responsible for providing
documentation,

- whether any terms give rise to
issues requiring legal or regulatory
advice;

o the effect of failing to achieve
contract certainty - aside from the
obvious drain of arbitration or
litigation; London Market participants,
and the individuals responsible for
their management, are likely to feel
the force of the insurance supervisor's
powers if the requisite progress is
not made.

One of the initial - and most important -
steps taken by the various UK insurance
industry stakeholders charged with
delivering the FSA's requirements on
contract certainty involved agreeing an
industry-wide definition of the term.
Itis:

Contract certainty is achieved by the
complete and final agreement of all terms
(including signed lines) between the
insured and insurers before inception.

« the full wording must be agreed before

any insurer formally commits to
the contract;

e an appropriate evidence of cover is
to be issued within 30 days
of inception.

« in addition, to help the UK industry
comply with this definition, several
other documents have subsequently
been issued, including a Contract
Certainty Code of Practice, Contract
Certainty Checklist and additional
guidelines on such topics as
measurement, late placements, signed
lines and exceptions.

There are numerous examples of the
good practice which the FSA expects:
paragraph 7.1.30G of the Integrated
Prudential Sourcebook ("PRU") sets out
the steps an insurer should take in
controlling its exposure to risk, such as
the regular review and revision of,
including legal advice on, its policy
documentation; in respect of
reinsurance, PRU paragraph 7.1.34G
states that insurers should, amongst
other things, "ensure ... all terms,
conditions and warranties are
unambiguous and understood” with
"adequate legal checking procedures”
for draft agreements.

Although the FSA, UK recognises that
there are initial investment costs
associated with finding a solution to
contract certainty, they ultimately
believe that these will be outweighed
by the long-term benefits. Making the
necessary improvements, however,
should over time be offset by a reduction
in costs arising from the benefits of
contract certainty. These should include
reduced legal fees and other costs
arising out of claims disputes; which is
not to say that such disputes will be



eliminated - of course they won't - but
it should be clear that the costs
borne by the market as a result of a
lack of contract certainty are
currently significant.

Just as costs are bound to be affected
in the short term by the market moving
towards greater contract certainty, so
we would expect behaviour to change
in respect of some working processes.
Indeed, whilst some people may have
focussed on the technological
underpinnings, or a lack thereof; in the
London market, the real change that
needs to take place is in the behaviour
of all parties in the insurance chain.

Behavioural change should start with the
policyholder. In wholesale markets where
many, if not most, buyers of insurance
are relatively sophisticated it should be
normal practice for the buyer to demand
a wording to review before giving the
broker the instruction to bind cover.
Clearly this will be more onerous where
the risk is new to the market than at
any subsequent renewal, as in the latter
case the assured may only need to
ascertain whether or not the details of
cover are as expiring. It is, however,
important that buyers are robust in
ensuring that they chase their agents
for timely production of wordings.

If buyers place greater pressure on their
agents to get a wording in place prior
to inception then this will have to result
in changes in the way that brokers
manage the placement process and
should mean that renewal discussions
with insurers will start earlier. It should,
however, also result in a reduced risk to
the broker of errors and omissions and
reduce the amount of time firms spend
dealing with contentious claims where

a wording has not been finalized. For
brokers, though, the benefits of
contract certainty should not just be
felt in their E&O premiums. It should be
about providing a better service to
clients and, as such, putting them a step
ahead of overseas competition.

What behavioural changes are needed
from the risk carriers? In the past there
has been a sense in which, for most risks,
the underwriter sits back and waits for
the wording to come to him - sometimes
more in hope than expectation. There
might be an occasional whip round the
market with a list of outstanding wordings
from each broker, but by and large it
has been a fairly passive process unless
the wording itself was the subject of a
serious negotiation prior to placement.

If the market solution that has made
much progress so far comes to fruition,
then one would expect underwriters to
have a much more proactive role in the
process of achieving contract certainty
- not just by monitoring and chasing more
aggressively, but by getting more involved
more often in detailed wordings
negotiations, and, where necessary, by
being prepared to say "no" to brokers
who persistently fail to produce
wordings on time.

Contract certainty is not a prescriptive
set of rules imposed by the regulator,
but a series of guiding principles that
have emerged initially from the market
itself. Some of the solutions already
implemented by the UK insurance
industry include:

» base wordings (model or "as expiring")
to be used wherever possible as a basis
for negotiation of bespoke clauses

» checks and associated measurements
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to be carried out before inception
wherever possible

» changes to the insurance contract
after inception are now always to be
processed as endorsements

* a move to introduce new technology,
in order to move away from an
inefficient paper-based process.

Obviously there may be delays in the
first instance as a result of people
getting used to new procedures. There
should not, however, be any need for
these procedures to be implemented in
an overly-bureaucratic manner provided
that brokers and underwriters
cooperate sensibly - indeed this already
happens to a large extent in classes
where bespoke wordings are the norm.

The FSA has indicated that uncertainty
as to the terms of risks accepted or
ceded undermines the proper conduct
of insurance business has ramifications
for its mandate to maintain confidence
and prevent financial crime in, and
promote understanding of, the UK
insurance market. Ultimately, it is
believed that these improvements will
result in the UK insurance industry
gaining significant competitive
advantage. Although there is still no
doubt that price remains one of the most
important factors in today's global
competitive insurance industry, there is
now, a growing sense that a reasonably-
priced insurance policy accompanied
with certainty of contract is valued by
an increasingly large number of clients.
Many of those involved in this reform
process suggest that overseas buyers
and brokers may be attracted to this
location, as they will see their own risks
reduced by placing business in markets
where details of the deal are agreed at
inception, not months afterwards.

Interestingly, achievements to date have
already given the FSA the confidence to
tout the benefits of contract certainty
to insurance regulators and insurance
industry representative organisations
around the world.

The author is Principal Administrator,
International Association of Insurance
Supervisors, Basel, Switzerland.
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Reinsurance Agreements

[_.EGAL AND CONTRACTUAL ASPECTS

'REINSURANCE IS A SELF-
REGULATED PROFESSION,
OPEN TO REFORMS AND

® REVISIONS OF PRACTICES;
TO MEET CHALLENGES OF
CHANGING TIMES" ASSERTS

K.L. NAIK.

Introduction

einsurance consciousness both on

the part of the Reinsured and of

he responding Reinsurer is to be
instinctive, intuitive and innovative.
There is no special law of reinsurance.
The special rules governing insurance
contracts are applicable to reinsurance.
In many markets of Latin America and
Asia, the insurance business is
nationalised. Still there is no special law
of reinsurance, even after liberalisation
and globalisation.

Reinsurance is a self-regulated
profession, open to reforms and
revisions of practices; to meet
challenges of changing times. In an
interview with the Chief Executive
of Mercantile & General, Mr. Julius
Neave, Patricia Binns writes about
self-regulation in reinsurance in
following words:
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"A critical point in understanding
Neave's philosophy, however, is his
strong support of self-regulation.
Progress through reform, rather
than stopping free enterprise, is
a key tenet behind his approach
to reinsurance. He is a fervent
believer that no government of
any political flavour will idly stand
by while a reinsurer collapses,
bringing the market to disrepute.
A reaction like this could leave
original policy holders with a big
loss in their hands. Only when
self-regulation is an impossibility,
do expose yourself to government
interference”.

Mr. Neave believes that self-regulation
is at its best when there is much more
co-ordinated and co-operative attitude
of all reinsurers towards reform
for progress.

Reinsurance policies and
reinsurance contracts

Prof. R.L. Carter writes "Reinsurance
Treaties and Reinsurance Policies are not
synonymous; reinsurance treaties are
contracts ‘'for’ insurance and
reinsurance policies or cessions are
contracts 'of' insurance”.

Facultative reinsurance is not for
creation of capacity but it is for risks
already underwritten, where limits are
beyond the capacity of the insurer. It
is a contract of insurance by way of a
reinsurance policy for current
single risk.

Under Reinsurance Treaty method, the
reinsurance contract is for creation of
capacity for future portfolio of risks to
be underwritten and declared therein.

Again, under Quota Share treaty and
Excess of Loss treaty the risks accepted
by the ceding office of insurer are
automatically reinsured according to the
terms of the treaty. But under Surplus
treaties, a risk is reinsured once it
crosses the retained limit of liability.
Thus under Surplus treaties the
reinsured has to declare a risk by an
entry on bordereau.

Open covers or Automatic Facultative
covers or Facultative obligatory covers
are agreements to make future
reinsurance where the reinsured has got
an option to declare a risk but, once
declared, the reinsurer has to accept
it as an obligation under the contract.
Thus such reinsurance is 'Facultative’
for reinsured but 'Obligatory’ for
the reinsurer.



A reinsurance policy is issued under
Facultative reinsurance and such a
policy contains detailed description of
the risk, its location, its period of
coverage, perils covered, exclusions if
any, territorial scope, premium rate,
limits of liability, reinsurance commission
etc. Such policy is for each individual
risk reinsured. Generally, there is a
convention of not providing profit
commission on such reinsurances.
Premium and losses are accounted
separately as provided therein.

A reinsurance treaty is an agreement for
twelve months between the reinsured
on one part and the reinsurer on the
other whereby the reinsured agrees to
cede and the reinsurer agrees to accept
the reinsurance business, pursuant to
the provisions.

Treaty reinsurance is a contract for
future reinsurance. It is offered before
its inception and main terms of the
treaty are specified on a SLIP. The
prospective reinsurer goes through the
slip and decides his acceptance. After
its acceptance, the reinsurer signs one
copy of the slip and returns it to the
reinsured. Such signed slip is called a
Binder, when a broker is given an order
for placement of a treaty. When he
completes his order he issues a Cover
Note to the reinsured giving list of
participating reinsurers along with slip
terms of the treaty. The reinsured then

issues full contract wording called Treaty
Document or Treaty Wording to each
reinsurer. There should not be any
discrepancy between the slip terms and
the terms in the contract. Any such
discrepancy is to be cleared off before
executing the Treaty Document.

In the event of any discrepancy
between the slip and the treaty
document discovered subsequent to
signing, in strict legal sense, document
supercedes the slip.

Issuance of reinsurance contract

According to Prof. R.L. Carter, a
reinsurance contract is based on the
following facts for its validity:

» The parties have capacity to contract.

» There is an intention to create a legal
relationship.

e There has been an offer and an
acceptance.

» Consideration has passed.

In Great Britain, a purely oral contract
of reinsurance would be valid except in
Life and Marine insurances. The Life
Insurance Act of 1774 and the Marine
Insurance Act of 1905 provide for
issuance of a policy. But it is not clear
as to what extent this provision is
applicable to reinsurance.

In France, the law of 13 July 1930
requires non-marine insurance contracts
to be made in writing but it is specifically
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stated that this does not apply to
reinsurance and as such, oral contracts
of reinsurance do not offend against
the statute.

According to Kenneth R. Thomson (in
his book '‘Reinsurance’), in America as "a
general rule, a contract of reinsurance
is not regarded as a promise to pay the
debt of another and accordingly does
not need to be in writing".

But in practice, it is generally put into
writing for clearer definitions of terms
and conditions.

Often reinsurance involves international
relationship established either directly
or through an intermediary and it is very
much essential to put reinsurance
contracts into writing to avoid any
misunderstanding about any technical or
legal aspects.

Is reinsurance a triangual
relationship among original
insured, the reinsured and the
reinsurer?

Insurance is a contract between the
insurer and the original insured.
Reinsurance is a contract between
the reinsured (the insurer) and
the reinsurer.

Therefore, the original insured is not a
party to the contract of reinsurance.
Now, if insurer goes into liquidation can
the original insured sue the reinsurer
for recovery of loss under the policy?

This question involves the protection of
the rights of the reinsured's policy-
holders. In America, a special provision
is made in the reinsurance contracts to
safeguard the interests of the reinsured's
policyholders, that is the original
insured. A specific clause called 'loss
assumption clause' is incorporated in the
body of the reinsurance contract
whereby the original insured can
recover his loss on the policy from the

=
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reinsurers, if the reinsured goes
into liquidation.

In the English law the validity of "Cut-
Through Clause” is extremely ambiguous.
This is explained by J.S. Butler in his
article "Cut-through clauses are not
short-cut” in November 1972 issue of
‘Reinsurance’ magazine. There are many
‘ifs’ and 'buts’ in the body of the clause,
thereby making its implementation
difficult. Some reinsurers nickname it as
'Cut-throat clause’. But if they have to
pay their share of indemnified loss, can
they recover premiums due from
reinsured who has gone into liquidation?
No they cannot recover premiums from
insureds. There are legal tangles and it
is difficult to generalise corollaries of
such a clause.

London market has adopted cut-through
clauses in Saudi Arabian reinsurance
treaties. "Swiss Re" have their own cut-
through clauses different from the
wording of London market.

Can a reinsured recover claims
from reinsurers before paying
the same to his insured?

The basic point involved here is whether
reinsurance is a contract of indemnity
against payment of loss or a contract of
indemnity against liability? If it is taken
as a contract of indemnity against
liability, the reinsurers have to pay
losses irrespective of the payment by
the reinsured.

In some wording of American
reinsurance contracts, a clause is
worded differently:

JOURNAL MARCH 2007

"The reinsurer's proportionate share of
loss... shall be paid to the reinsured upon
the proof of the payment of such items,
by the reinsured. The terms 'Ultimate
Net Loss' shall be understood to mean...
the sum actually paid in cash in
settlement of losses".

Thus the payment of loss by the
reinsured is a pre-condition of payment
of the loss by the reinsurer.

In ex parte Norwood case, there was a
specific wording in reinsurance contract
which read 'Loss, if any, payable at the
same time pro-rate with insured’. The
judge Blodgett said thus:

"Now it is to my mind absurd to say, if a
loss occurs on one of those reinsured
policies, that the company primarily
liable is to have its claim against the
reinsuring company limited by its ability
to meet its obligations to its original
policyholders. The very object of making
the polity of reinsurance was to place
the company in funds with which to make
its policyholders whole, and that is
defeated if the construction which is
insisted upon by assignee is a true one.

| am of the opinion that the 'Republic’ is
liable on these policies to the extent of
the adjusted losses, even if the 'Lorillard’
had not been paid a cent".

In 1997 Fagan Syndicate was in financial
difficulty. Charter Re as Leader had
agreed to pay all claims as 'Pay as
Paid' basis.

Fagan Sydicate was not in a financial
position to pay the claim to the insured
and requested Reinsurers to pay.
Charter Re rejected the request.

Fagan Syndicate lost the case in lower
courts but the House of Lords ruled that
basic function of reinsurance is to
strengthen solvency of the reinsured.
They therefore ordered Charter Re to
pay the claim to Fagan Syndicate to
enable them to pay the claim to
the insured.

Conflicts of laws in international
contracts of reinsurance

Reinsurance is arranged for global spread
of risks. Therefore, it is usual that
companies to a reinsurance contract are
domiciled in different countries with
different sets of laws and the risks are
situated in altogether a different
country. In the event of disputes which
system of law should apply particularly
when there is a conflict of laws?

According to Prof. R.L. Carter, the
answer to this question may be found
within the contract in the Arbitration
Clause. But in absence of any reference
to a legal system, it is necessary to turn
to the principles of private international
law to determine which system of law
shall govern the contract.

English courts have established a number
of principles for determining which
system of law should apply according to
the presumed intentions of parties.
When it is decided that the law of a
particular foreign country should apply
the English courts will apply that law and
take help of experts on the foreign law.

In USA, every state has got its own
different legal system. Foreign reinsurers
should get themselves 'authorised’ in
America to do reinsurance trading.
Unauthorised reinsurers are supposed to
open escrow accounts or open Letter
of Credit (LC) for each and every loss
even if the loss is outstanding.
Nationalised markets have no free trade
facilities and reinsurers domiciled in such
markets cannon get authorisation in
USA. Unauthorised reinsurers have also
to pay Federal Tax of 1% which may be
revised from time to time. There are
even restrictions on authorised foreign



reinsurers in making any fronting
arrangement to pass on business to
unauthorised reinsurers.

According to New York Regulation: 98,
with effect from 1 October 1982 the
original insured must get full information
about all parties to a reinsurance
transaction. It requires the inter-
mediaries to name and to report the
financial conditions of the involved
unauthorised insurers. Other states of
USA may likewise frame similar laws.

Recourse to arbitration

Majority of the disputes arising out of
interpretation of reinsurance Contract
Wording are settled outside the courts
by Arbitration.

In practice, the Arbitration clauses are
universally included in reinsurance
contracts. They are agreed means of
settling disputes. The British courts have
recognised validity of Arbitration clauses.
The courts have held that no action shall
be brought to the courts until the
dispute has been submitted to
arbitration and an award has been made.

However, an English court will not uphold
an arbitration clause which seeks to
remove its jurisdiction altogether. Again,
when a question of fraud by either party
arises, the court may order that
arbitration clause shall have no
effect. Court decision supercedes
arbitration awards.

Conventions are to be followed as
unwritten laws. Arbitration, if general,
must abide by some fixed and recognised
system of law. If an arbitration clause is
worded as under, it invalidates the whole
contract on the ground that parties did
not want to have legal effect.

"The arbitrator or umpire, as the
case may be, shall interpret this
treaty as an honourable
engagement rather than as a

mere legal obligation. The
arbitrators and umpires are
relieved from all judicial
formalities and may abstain from
following the strict rules of law".

Courts may set aside the arbitration
award on following grounds:-

 If arbitration award is procured by
corruption, fraud or undue means.

o If there was evident partiality or
corruption in the arbitrators.

« If rights of any party are prejudiced
by misconduct of arbitrators in their
proceedings.

e If the arbitrators exceeded their
powers or imperfectly executed them.

In 1975, the Institute of London
Underwriters has proposed a standard
arbitration clause after consultation
with the ROA and Lloyd's Insurance
Brokers' Association.

Facultative reinsurance policies

As mentioned earlier, a reinsurance
policy is essentially different from a
reinsurance contract. A reinsurance
policy is in respect of risk which is
already written and the reinsurance is
required for limits in excess of net
retention limits and other reinsurance
capacities. It is not obligatory for the
reinsured to effect facultative
reinsurances and the reinsurers have
option open to accept or reject a risk.

Facultative reinsurances are of two

types, viz., Pro-rata or Contributing
Facultative Reinsurance and Facultative
Excess of Loss Reinsurance. Reinsurance
policies are contracts for risks already
written and not for future risks to
be written.

Reinsurance treaty contracts

A reinsurance treaty is a contract for
reinsurances. A set of terms and
conditions for a given class of business
is provided and the reinsurance capacity
is created for the reinsured to
underwrite any risk which will be written
in future. As opposed to facultative
reinsurance it is meant to create
capacity and it gives a reinsurance
facility to cede risks after retentions.
All future writing of risks has got an
automatic, simultaneous and continuous
reinsurance cover.

Reinsurance treaties are placed before
the inception of the treaty year on the
basis of a slip which summarises 'main’
terms and conditions of the treaty
arrangement. Generally, it contains name
of the company, type of treaty, class of
business, perils covered, territorial
scope, retention, limits of reinsurance
cession, commission percentage, profit
commission formula and percentage,
portfolio provision or reserve provision,
if any with interest (less tax) on reserves,
cash loss limits, frequency of accounts
rendering and underwriting information
with mention of specific exclusions

A reinsurance policy is in respect of risk which is already

written and the reinsurance is required for limits in excess

of net retention limits and other reinsurance capacities.
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Reinsurance is a long term relationship based on

Mutual Trust. A suspicious Reinsured and a non-

cooperative Reinsurer make all relationships fragile.

essential for the reinsurer's acceptance.
Once the treaty is placed on the basis
of the slip, the broker prepares a cover
note with names and shares of
reinsurers. Such cover note serves the
basis of reinsurance agreement and later
on treaty wording is prepared. The
treaty wording is to be corrected if
there is any error in the main terms as
compared to the slip.

If the slip is wrong and wording is
correct, the ceding company must give
satisfactory explanation and obtain
agreement of the leader to be followed
by other reinsurers.

Treaty wordings have a number of
variations in form and structure but
standardised London market clauses are
common in use. American market treaties
contain American market standard
clauses. Every market has its own
peculiar provisions of law and the
wordings may vary. Again, wordings will
vary according to type of treaties as
shown in the following chart:-

TREATIES

Proportional Non-Proportional

Quota

Facob. Open " top L
Share Surplus Covers W(;?ﬂng C)?Ea SO';(LOSS XL Pools

Direct Retro
Business  Business

Again, from class to class there will be
variation of clauses in treaty wordings.
Therefore, the best way, according to
me, is to generalise common pattern of
treaty wording and then add special
clauses peculiar to the type of treaty
or particular class of business.

The Reinsurance Officers Association has

made valuable contribution to
standardise Treaty Wording in late
seventies and eighties. With
computerisation and standardization,
Treaty Clauses are drafted and are
available in a CD.

After WTC attack losses, leading global
reinsurers like Munich Re / Swiss Re have
drafted Terrorism Exclusion Clauses,
Political Risks Exclusion Clauses and
introduced Treaty Slip formats with
attached main clauses to avoid any
misgiving. Such Treaty Slips are
standardised by them and run into 100
pages instead of earlier slips of 3 or 4
pages.

Some legal conventions

Follow The Fortune Clause means
Reinsurers follow Legal and Technical
Fortune of the Reinsured in respect of
claims settlements.

Reinsurers do not follow Ex-gratia
payment of claims.

Claims Co-Operation Clauses provide
that Reinsured must seek Reinsurer's
advices before entering into litigation
in respect of a disputed claim.

Claims payable by Reinsurers can be
more than TSI to the extent of legal
expenses, court awards, punitive
damages etc.

Proportional Treaty Contract Clauses
o Time Clause

o Territorial Scope Clause

o Covered Perils Clause

Exclusion Clause

Operative Clause

Premium Clause

Commission Clause

Claims Settlement Clause

Borderaux Clause

Accounts Clause

 Profit Commission Clause

« Inspection of Records Clause

o Errors, Omissions and Alteration Clause
« Portfolio Adjustment Clause

» Reserves Clause

o Cash Loss Clause

o Arbitration Clause

Intermediary Clause

Insolvency Clause

Currency Conversion Clause
Cut-Through Clause

Special Termination Clause like Sun-Set
Clause

Changes by way of addendum

XL TREATIES: Some clauses in addition
to common clauses between
Proportional Treaties and XL Treaties.

» Definition of Loss Occurrence

« Ultimate Net Loss Clause

» Net Retained Lines Clause

» Definition of GNPI Clause

» Reinstatement Clause

o Extended Expiration Clauses

o Notification of Claims and Loss
Settlement Clauses

Conclusion

Reinsurance is a long term relationship
based on Mutual Trust. A suspicious
Reinsured and a non-cooperative
Reinsurer make all relationships fragile.

The author is Chief Executive Officer,
J.B. Boda Reinsurance Brokers Pvt. Ltd.
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Life Insurance Contracts

SIGNIFICANCE OF PoLicy CONDITIONS AND PRIVILEGES

IT IS WORTHWHILE THAT A
SERIOUS ATTEMPT IS MADE
AT THE EARLIEST TO
REDUCE THE COMPLEXITIES
OF THE POLICY BOND WITH
A JUDICIAL

® STANDARDISATION WHICH
PROVIDES MUCH NEEDED
SOLUTION WITHOUT
COMPROMISING THE
COMPETITIVE SPIRIT OF
THE MARKET" WRITES

G. PRABHAKARA.

ife insurance policy is a document
which expresses the contract
between the insurer and the
insured. Most of the insurance
companies have standard forms of
policies with standardized policy
conditions in respect of various plans of
assurance offered by them. The policy
document, to be enforceable by law, is
to be signed by the competent authority
and duly stamped according to the Indian
Stamp Act.

The preamble of the policy states that
the proposal and declaration signed by
the party form the basis of contract. The
form contains a schedule which gives all
essential particulars of the policy like
name, address, plan of insurance,
premium, amount of insurance, etc. On
the back of the policy, the standardized

terms and conditions applicable to all
persons insuring under a particular plan
are printed. Any special conditions
imposed are indicated by endorsement.

Some of the most common and important
conditions and privileges which form a
part of the policy document, and their
significance, are narrated below:

Days of grace

Days of grace or grace period is the
‘extra time' given to the policyholder for
payment of instalment premium after the
due date, during which the policy
remains in force. It is normally provided
for a period of a fortnight to a month.
Grace period is meant to be a
convenience to the policyholders, some
of whom may not be able to pay the
premiums on time due to certain
preoccupations etc.

Revival of Policies

A lapsed policy can be brought back to
life through revival, as if it is a fresh
contract, subject to certain restrictions
with regard to the period of lapse etc.
The policyholder may however be
required to submit a fresh set of medical
and other requirements/declarations at
the time of revival. For the purpose of a

claim too, the policy may be treated as
new and Sec.45 of the Insurance Act,
1938 be applied.

Surrender and Paid up Value

Sec.113 of the Insurance Act provides
for accrual of certain benefits to
policyholders even if they are unable to
keep their policies in full force by
payment of further premiums. If
premiums for at least three consecutive
years have been paid, there shall be a
guaranteed surrender value. If the policy
is not surrendered, it shall subsist as a
paid up policy for reduced sum. The
policy conditions usually provide for a
more liberal surrender value and paid up
value than those secured by the
statutory provisions.

Policy Loans

Policy loan is a ready source of
borrowing to a policyholder, in a financial
contingency. It is paid by insurers against
the surrender value accrued to a policy.
Policy loans lend liquidity to contracts
which are otherwise 'frozen' during the
term of the policy. From the insurers’
point of view, they add to the
marketability of the insurance products
while also being an avenue for
secure investments.

The preamble of the policy states that the proposal

and declaration signed by the party form the basis

of contract.
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Non-Forfeiture Regulations

While grace period is meant to be a
convenience, non-forfeiture regulations
provide succour to policyholders who
are unable to pay premiums due to
temporary financial difficulties. Non-
forfeiture regulations allow additional
time of, say, six months or a year for
payment of premiums on a policy, even
as the risk under the policy continues
to be covered. Insurers offer this
privilege after the policy has been in
force for a few years and is not offered
on term assurance and some of the 'high
risk cover' policies.

Riders: It is possible to tag-along
coverage of additional risks to the basic
life product on payment of additional
premiums, subject to certain conditions
and restrictions. Such add-ons like
accident riders, critical illness riders,
premium waiver riders in case of minor
life policies etc are quite popular and
more such riders are coming into vogue.

Riders are complex by nature and are
often not properly/fully understood by
the parties concerned. This causes
complaints and legal disputes at the time
of claims and calls for defining and
interpreting the coverages and
exclusions sharply.

The most popular and perhaps the most
ancient of all the riders is the accident
benefit rider which provides for payment
of additional sum assured in the event
of death or permanent disability
by accident.

Suicide Clause

As per Indian law suicide is not a crime,
but attempt to suicide is a crime unlike
in English law where suicide is a crime.
Hence, contracts of insurance that
agree to pay the sum assured even in
the event of the death of life assured
due to suicide are not against public
policy. But, to avoid a possible moral
hazard and adverse selection, insurance
companies do place a restrictive clause
by not covering death as a result of
suicide up to one year from the date of
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commencement of policy or date of
issuing of policy whichever is later.
However, provided a due notice is
received, life insurers protect the
bonafide interests of the third parties
who are having an interest in the life of
the life assured. While the former
dissuades the life assured to be not
magnetic of the benefits of life
assurance by committing suicide, the
later protects the financial interests
of third parties as life insurance
policies are also used as tools of
collateral security.

Pregnancy Clauses

On life insurance policies issued during
the pregnancy of a female proponent,
life insurers apply this clause to exclude
coverage of pregnancy/child birth
related deaths. However, with the
advancement of medical technology, the
relevance of these clauses is gradually
reducing. But, life insurers may apply
these clauses to those female lives who
reside away from medical facilities that
are potentially prone to risks of
pregnancy/child birth related deaths. If
data pertaining to pregnancy risk in a
particular region is not available, insurers
may apply these clauses to the female
lives of the region.

Specific clauses on female lives

Certain classes on female lives such as
females in the age group of 20-35 who
have no earned income are susceptible
to moral hazard. To avoid this risk,
insurance companies do impose these
clauses excluding coverage of
accidental death in other than
public places.

Occupation related clauses

To exclude the risks that are closely
related to the occupation (like that of
a pilot whose occupation is prone to
aviation risks) of the life assured,
insurance companies do levy these
clauses excluding the risk coverage
owing to the death of the life assured
during the course of employment.
Ex: Aviation clause, divers' clause.

Lien Clause

In respect of certain types of high risk
life insurance policies where insurers
have a lower level of comfort due to the
adverse disclosures made in application
for life insurance and where insurance
coverage cannot be denied based on
such disclosures, Llife insurance
companies do impose lien clause which
could either limit the liability of the
insurer during a specified period (like
50% of sum assured during first year, 75%
in the second year and 100% from the
third year onwards); or defer the
coverage for a specified period (like no
life cover during first year of the policy).

Life insurers also reserve the right to
impose a clause during the term of the
policy through a clause based on the
future occupation that a minor life may
engage in. Under the current clause,
insurers require the minor life to notify
them in the event of minor life engaging
in hazardous occupations. On receipt of
information from the life assured on his
reaching the majority or on his joining
the services of hazardous occupations,
life insurers may apply such occupational
clauses as deemed necessary. Hence,
policies issued to minor lives will be
subject to these clauses.

While grace period is meant to be a convenience, non-

forfeiture regulations provide succour to policyholders

who are unable to pay premiums due to temporary

financial difficulties.




The advent of unit linked insurance policies has

created new issues with regard to policy conditions

and privileges of the policyholder apart from issues

on disclosures.

IRDA (Protection of
Policyholders' Interests)
Regulations, 2002

Reg.6 of the IRDA (PPIl), 2002 exclusively
deals with matters to be stated in a life
insurance policy and includes important
items such as:

« Name of the plan and whether it is
participating in profits or not.

» Benefits payable and contingencies
upon which these are payable

 Details of the riders attaching to the
main policy

o The premiums payable, periodicity,
grace period, implication of
discontinuing the payment of an
instalment of premium and provisions
of a guaranteed surrender value.

* Age at entry and admission status,
policy requirements for surrender,
non-forfeiture and revival of lapsed
policies.

» Exclusions, both in respect of main
policy and riders

« Provisions for nomination, assignment
and policy loans and statement about
rate of interest on policy loans.

« Special clauses such as suicide clause,
first pregnancy clause etc.

e Address of the insurer.

e Documents normally required to be
submitted by a claimant in support of
aclaim.

» Reg. 6(2) refers to the 15 days period
available to the policyholder to review
the terms and conditions and where
he disagrees to the same, to return
the policy.

Unit Linked Insurance Policies

The advent of unit linked insurance
policies has created new issues with
regard to policy conditions and
privileges of the policyholder apart from
issues on disclosures. To overcome these
issues, IRDA came out with its guidelines
in Dec 2005 which mandate, among
others, that the following be mentioned
prominently on a policy bond:

e The minimum and maximum percentage
of the investments in different types
(like equities, debt etc)

e« The definition of all applicable
charges, method of appropriation of
these charges and the quantum of
charges that are levied

e The maximum limit up to which the
insurer reserves the right to increase
the charges subject to prior clearance
of the Authority

« On top of the policy document,
wherever applicable, the statement 'In
this policy, the investment risk in
investment portfolio is borne by the
policyholder'.

At present as many as sixteen life
insurance companies are operating in
India and each one is issuing policy
formats with different variations. As
there is no uniformity, it is difficult for
the market as well as policyholders to
comprehend and make reasonable
comparisons of terms and conditions,
privileges and benefits offered by
different insurers. Hence, it s
worthwhile that a serious attempt is
made at the earliest to reduce the

complexities of the policy bond with a
judicial standardisation which provides
much needed solution without
compromising the competitive spirit of
the market.

The developments in technological front
enabled financial sector to move from
paper based documentation to
digitalisation of documentation. The
trend which was initiated in securities
market has revolutionised the services
and reduced the transaction costs to
individual investors. The pace of services
has also improved with the time.
Digitalisation of documents along with
the availability of techno-driven banking
services like ECS (Electronic Clearing
Services) enabled financial sector to
settle financial transactions on a real
time basis, thus increasing the
expectations of investing public for a
similar service in other spheres of
financial sectors like 'insurance'.

Drawing a cue from the success stories
of these sectors there is a growing
demand from various sections of society
that insurance companies shall also
usher in digitalisation of policy
documents, thus converting them to a
dematerialized (demat) form. However,
unlike other financial transactions, in
the case of insurance contracts, they
are either annual contracts as in the
case of general insurance or long term
contracts as in the case of life insurance
contracts. Further, there is not much
movement in these contracts, except
at the time of renewal or final payments.
Hence, there is a need to probe
in detail before the industry decides
to go in for dematerialisation of
insurance policies.

The author is Member (Life), Insurance
Regulatory and Development Authority.
The views expressed in the article are
purely his personal views.
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Contractual Obligation
INn Insurance Contracts

IMPORTANCE OF FULFILLING

‘THE INSURED-CLAIMANT IS
REQUIRED TO PROVIDE PROOFS
AND INFORMATION THAT THE

@ INSURER MAY SEEK TOUCHING ON
THE LIABILITY OF THE CLAIM OR
THE AMOUNT OF LIABILITY"

AVERS G V RAO.

his article seeks to discuss the

interpretation of two specified

conditions of the contractual
obligations of an Insurer in the policy
contract that he issues to an insured.
One of these conditions refers to the
duties and responsibilities of an insured-
claimant, which he has to fulfill, to
obtain an indemnity for a loss or damage
he incurs. And the other condition deals
with the interpretation of the condition
of Arbitration and its applicability, should
there be a difference on the quantum
of claim amount to be paid. Liability to
pay a claim goes to the root of the policy
contract on performance, rendering the
very performance of the contract
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Liability to pay a claim goes to the root of the policy

contract on performance, rendering the very performance

of the contract outside its contractual scope; and hence

such issues of liability are to be determined by courts.

outside its contractual scope; and
hence such issues of liability are to be
determined by courts.

The following discussion outlines the
general interpretations put in on these
two conditions by insurers, often
frustrating the efforts an insured-
claimant to obtain an indemnity due to
him in the normal course. It argues that
such approaches are contrary to both
the law and the spirit of the current
regulations guiding the market conduct
of insurers. It suggests that the
Regulator should intervene and clarify
on the two issues raised for the sake of
smoother functioning of the insurance
system. More importantly, as the
Insurers have a Council of their own,
it should take a stand that is satisfactory
to both the parties to the policy
contract.

Is a survey of a loss necessary?

The policy conditions, as currently
written, do not stipulate the
appointment of a Loss Assessor as
necessary to evaluate the quantum of

loss or the liability of an insurer under
the policy. An insured claimant is only
required to give notice of the
occurrence of the happening of any loss
to him and then deliver to the insurer
the items of property damaged and the
amount of loss, at the time of the loss,
without any element of profit being
included in the list.

In addition, the insured-claimant is
required to provide proofs and
information that the insurer may seek
touching on the liability of the claim or
the amount of liability. The truth of the
statements made is subject to a
declaration on oath or in any legal form
that the insurer may seek. Compliance
with these requirements is a condition
precedent to any payment of the claim
by the insurer. There is no reference in
the policy document for the
appointment of an independent surveyor
under the contract to assess the loss
quantum or to determine its liability to
pay. This policy condition is on lines of
what is written in most insurance
contracts all over international markets.



Duties & responsibilities of loss
assessors

In the Indian market, the role of a loss
assessor has a statutory backing. The
insurers are legally bound to appoint loss
assessors for claims whose value exceeds
Rs.20,000. The legal obligation, requiring
a claim, whose value is beyond Rs.20,000
to be surveyed by an approved and
licensed surveyor, is the creation of the
section 64 UM of the Insurance Act,
1938. The subtle distinction between the
policy contracts, as issued in India and
the above compulsive legal provision
should be noted. The IRDA has
further issued regulations for the
surveyors that are licensed and approved
by it in relation to their business
conduct, duties and job responsibilities
under regulation 13 applicable to
their licensing.

The loss assessors' duties include:
"examining, inquiring, investigating,
verifying and checking upon the causes
and the circumstances of the loss..." ...
"Advising the insurer about loss
minimization, loss control and safety
measures” ..." Assessing liability under the
contract of insurance” ... " Taking expert
opinion wherever required".

Insurers in India must ask themselves the
question, whether the loss assessor they
have appointed is performing all the
above functions expected of him. Any
duplication of the allotted duties and
responsibilities to be discharged by the
loss assessor under these regulations, if
entrusted to any other unlicensed
parties by the insurers, such an action
certainly would smack of vindictiveness
against the insured; and also display
distrust in the abilities and expertise of
the loss assessor appointed by them. In
addition, it amounts to a breach of laid
down regulations that should be
observed by the loss assessors and the
insurers, both in spirit and in law.

Investigators

Why do the insurers appoint
independent investigators-in many claim
cases-- without the knowledge and
consent of the loss assessor, when his
duties specifically include investigation
into the causes and circumstances of
the loss and enabling him to seek an
expert's opinion in the course of
discharge of his professional
responsibilities? Perhaps the insurers
want to rule out fraudulent claims being
foisted upon them; hence the
appointment of the investigator.

But before appointing an investigator, the
insurers must have necessary grounds or
serious suspicions to suspect frauds on
the part of the insured. Is not the loss
assessor the right person to detect
suspected frauds to commission
investigations on his own? If the
appointment of an investigator is
necessary, for whatever reason, the
insurer can direct the loss assessor to
appoint one and include such findings
in his report.

Getting an independent report from the
investigator would amount to under-
cutting the role of the loss assessor. And
the insurer having an independent
investigative report, which has
insufficient evidence of criminal conduct
on the part of the insured, would make
it doubly difficult for the insurer to

decide on which way to go. Frauds need
evidence 'beyond reasonable doubt' and
failure to prove fraud would invite
charges of libel being brought against
insurers. Often, the courts regard the
final police report and the fire brigade
report as proof for or against frauds on
the part of insured. The investigative
report does not serve the conclusive
purpose for which it is intended.

Adopting the next best course as
inaction on the claim that is generally
followed or repudiating the claim on
minor technical grounds is not a good
business practice. There has to be a
better procedure than inaction or
frivolous repudiation.

Availing of such two independent reports
that may throw up irreconcilable
conclusions would, therefore, place the
insurers themselves in a difficult situation
to make a final decision._An investigator
is not licensed and his report is not
officially recognized by the IRDA, as a
report to be relied upon to decide on
the fate of the claim. Simply put, such
actions amount to breach of regulations
of licensing surveyors and protection
of policyholders.

This argument is highlighted to enable
both the insurers and the IRDA to
understand how the insured-claimants
are often subjected to extra-
contractual obligations, not binding on

Frauds need evidence 'beyond reasonable doubt' and failure

to prove fraud would invite charges of libel being brought

against insurers.
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There has to be an element of ethics and transparency in

deciding on these issues of liability, for the issue not to be

used as a bargain chip on the quantum.

them, and in breach of the regulations
enacted towards a reasonable
settlement of the claim. Why then are
such processes continued to be
indulged in by insurers? Would they do
something that would bring some relief
to the insured-claimants?

The surveyors' duties can be redefined
and the investigator may be brought
under regulations, if the insurers so
desire (but not desirable), through
regulatory intervention, for the
professional conduct of investigators
and loss assessors. It would also imply
that the loss assessor is meant only for
quantification of the loss amount and
not for determining the liability issue.
The current claim process that is
irregular needs to be reviewed in the
interest of both the parties to the
contract viz. the insurer and the insured.
A regulatory intervention is necessary
to give this contentious issue finality.

Arbitration condition

The condition of arbitration usually
incorporated in policies issued in India
takes into account two elements: "If any
dispute or difference shall arise as to
the quantum to be paid under this policy
(liability being otherwise admitted)
such difference shall independently of
all other questions be referred to the
decision of a single arbitrator....".

The condition goes on to say "It is clearly
understood that no difference shall be
referable to arbitration...if the company
has disputed or not accepted liability
under or in respect of the policy".
The making of an award is a
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condition precedent to any right of
further action.

The English policy condition on
arbitration states: "If any difference
arises as to the amount to be paid under
this policy (liability being otherwise
admitted), such difference shall be
referred to an arbitrator to be appointed
by the parties in accordance with
statutory provisions. Where any
difference is by this condition to be
referred to arbitration, the making of
an award shall be a condition precedent
to any right of action against the
insurer”. The difference between the
two conditions on the second element
is noteworthy. The second portion of
the Indian condition quoted does not
find a place in the English policy. That
difference has to be noted.

Two points arise for discussion: Would
any insurer admit liability in writing at
any point of time in the course of
processing a claim? Even if the loss
assessor, as required, gives a report that
liability to pay does exist, the assessor's
report is never made available to the
insured-claimant, despite a regulatory
direction to him by the IRDA.

Either the IRDA direction has to be
amended to make it obligatory for the
insurer (not the surveyor) to make the
report available to the insured or a new
regulation has to be enacted making it
obligatory for an insurer to decide on
the liability within three months of
occurrence of a loss, whether he admits
liability for the claim or not. Failure to
do so, without reaching agreement with
the insured, should attract penal action.

The second point to discuss: ‘liability

being otherwise admitted? For some
reason the Indian arbitration condition
stipulates, "..if the company has
disputed or not accepted liability", no
difference shall be referable to
arbitration. Does it not mean that the
insurer should have declined or disputed
liability or rejected liability in writing to
make any arbitration procedure by an
insured inapplicable? Would these
phrases overrule the phrase "(liability
being otherwise admitted)” or do they
provide greater clarity as to when
an arbitration procedure could
be resorted?

The insurer would tend to argue and
conclude that if he did not decline or
repudiate liability for the claim in writing,
the insured must conclude that the
insurer's mere inaction to do anything
on the claim is conclusive enough that
he has either disputed or repudiated
the claim.

As such the claim is not arbitrable by
the insured.

On the contrary, the insured can
contend that not having the claim
disputed or repudiated by the insurer
in writing, he has impliedly accepted
liability to pay it. In one instance, an
insurer took the stand that liability to
pay a claim, whose quantum fell within
the excess amount under the policy
amounted to no liability existing for the
insurer under the policy contract itself.
As such the difference between the two
was not arbitrable.

Since these contentions are legal issues,
it is for the IRDA to ensure that the policy
wordings do not lead to ambiguity to the
detriment of the insured. There has
to be an element of ethics and
transparency in deciding on these issues
of liability, for the issue not to be used
as a bargain chip on the quantum. With
Boards of PSU insurers disassociating
themselves from claims settlement
decisions, the insured need a shield to
protect their interests. Insured want a
fair and credible process.

Insurers should perhaps be compelled



by the IRDA either to accept liability or
reject it, with grounds to be enumerated
therefor, within a reasonable time frame;
while quantification of loss amount would
take more time of the loss assessor, the
aspects of liability need not wait
endlessly to tire out an insured-
claimant. Liability and quantum of loss
need to be differentiated in dealing with
claims from the point of view of time
frames. This is not an unreasonable
stand.

Summing up

1. The role of the investigator that is an
extra-regulatory creation of insurers
needs to be dealt with by the IRDA. It
should be up to the loss assessor to
decide to appoint an investigator, at
his discretion. There should be one
independent authority to make a
recommendation on a claim but not
two, who often differ, to the
disadvantage of the insured.

The insurers do have rights to appoint
another loss assessor, whose report
can be made available to the insured,
as per the regulations, and whose
professional expertise can be
questioned in a court of law if
necessary; but it is not possible to
bring in the investigator to the witness
box, as his report is never made
available to the insured nor offered
as proof to deny liability. Vague
assertions by insurers do not make
reasoned and credible arguments on
the issue of liability. The game has to
be fair on both sides.

2.The insurers could certainly settle
claims faster, if they addressed the

liability issue first, leaving the issue of
quantification of loss to take its own
time. The insured should know that
any delay is due to his not having
provided adequate information to the
insurer. But in respect of deciding on
the issue of liability, the onus is clearly
on the insurers alone. But to deal with
this issue in a mutually satisfactory way
requires regulatory intervention.

This article has not touched on other
interpretative issues, due to constraints
of outlining the article's scope. But
insurers must realize that a claim
occurrence is an important aspect of
contractual performance. A claim
occurrence deals with their
reputational risks, and provides them an
opportunity to add value to the product
coverage bought by an insured to
reinforce the benefits of insurance to
him. It is also a challenge to insurers to
build a valued customer relationship of
long-term. At any other point of time,
but for a claim occurrence, it is just a
passive relationship between the two
that is untested by any challenge.

The author is ex-CMD of Oriental
Insurance Co. Ltd. Comments may be
sent to: gvrao70@gmail.com

issue focus

STATEMENT ABOUT
OWNERSHIP AND

OTHER PARTICULARS
ABOUT IRDA JOURNAL

1. Place of publication : Hyderabad

2. Periodicity of
publication

3. Printer’s Name
Nationality
Address

4. Publisher’s Name
Nationality
Address

5. Editor's Name

Nationality
Address

- Monthly

- Alapati Bapanna
- Indian

- Kalajyothi Process Ltd.

1-1-60/5, RTC Cross Roads
Musheerabad
Hyderabad 500 020

: CS. Rao
- Indian

- Insurance Regulatory

and Development Authority
5-9-58/B, Il Floor
Parisrama Bhavanam
Basheer Bagh

Hyderabad 500 034

- U. Jawaharlal
. Indian

- Insurance Regulatory

and Development Authority
5-9-58/8, IlI Floor
Parisrama Bhavanam
Basheer Bagh

Hyderabad 500 034

6. Nomes and addresses of individuals who own the
newspaper and partners or shareholders holding more
than one per cent of the total capital:

Insurance

Regulatory  and

Development

Authority, 5-9-58/B, Il Floor, Paristama Bhavanam,
Basheer Bagh, Hyderabad 500 034.

I, CS. Rao, hereby declare that the particulars given
above are frue to the best of my knowledge and belief.

Date: March 06, 2007

¢

Signature of Publisher

=



issue focus e
—

30-
irda

Understanding the Insurance Policy

'INSURERS ARE BEGINNING
TO GET ABETTER FEEL OF
WHAT THE CUSTOMER
WANTS AS THEY GET
PREPARED TO COMPETE IN A
COMPLETELY DE-TARIFFED
SCENARIO" WRITES

YAGNAPRIYA BHARATH.

though the process of de-tariffing

of the Indian non-life insurance

industry commenced more than
a decade ago, beginning with Marine
Cargo Insurance followed more recently
by Marine Hull Insurance and talk about
de-tariffing the rest of the tariff
portfolios has been in the air for some
time; it is only from September, 2005
when the IRDA laid out the roadmap to
de-tariffing of 70% of the non-life
insurance business that de-tariffing
began to be seriously reckoned with.

After the roadmap to de-tariffing was laid
down, insurers began to take stock of
their businesses, philosophies and
strategies keeping de-tariffing in view.
Since the IRDA contemplated carrying
out the process of de-tariffing in a
phased manner beginning with the rates,
to be later followed by the terms and
conditions; the industry's attention
currently has been focused more on
rating and underwriting. Terms and
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EMPHASIS ON OPENNESS

conditions of Fire, Engineering, Motor
and Workmen's Compensation policies
shall continue as per the erstwhile tariff
for some time (1st April, 2008, as of now
unless the IRDA announces a change in
the schedule).

Two months of business in the new
scenario (with effect from 1st January,
2007) and insurers are gaining
experience on what it is like to be
functioning in an increasingly
competitive environment. With no
variation in terms and conditions, today,
competition is all about rates and
efficiency of service. But it is not going
to be very long before insurers compete
on what the products under these
portfolios have to offer. Insurers are
beginning to get a better feel of what
the customer wants as they get prepared
to compete in a completely de-tariffed
scenario. While the industry waits in
anticipation and is perhaps getting itself
ready working on the terms and
conditions of the various products, the
customer needs to be educated about
the next phase of the process of
detariffing. It is the collective
responsibility of all those concerned -

the industry, the intermediaries and the
Regulator, to create awareness amongst
insurance customers, existing and
potential; that policies offered under
one product type would differ from one
company to another. It is important that
a customer understands the wordings of
the insurance contract he has entered
into or is seeking to enter into.

Contracts of insurance being evidenced
in the form of policies, and policies
usually including a good deal of close
printing; it would be worthwhile to run
through what a policy would contain.
Whatever the type of insurance, policy
forms have many common features. A
policy consists of five main parts, the
preamble or recital clause, the
operative clause, the attestation
clause, the policy conditions and
the schedule.

The preamble clause recites the fact
that there are two parties to the
contract, the insurer and the insured,
and that the insured has made a proposal
to insure.

The operative clause explains
the circumstances in which the
insurance operates.



The attestation clause is the form of
words that confirm that the insurers
have authenticated the policy
by signature.

While understanding the operative clause
is key to a customer, it must be borne in
mind that even if no policy conditions
were printed, the law would imply
certain conditions; for example, that
the insured has an insurable interest in
the subject-matter.

The operative clause is the meat of the
policy. It sets out the perils insured
against, and the exceptions to the
insurance. While the insuring
agreements state what is covered; the
exclusions take coverage away from the
insuring agreements. The operative
clause should be given a detailed reading
by the policyholder. If he or she has any
doubt as to the coverage or exclusions,
it must be got clarified. Further, the
customer should look for deductibles
and understand their impact on
the coverage.

A policy will also include definitions of
the various terms used. An insurance
policy would list out the conditions of
the contract - precedent to liability as
well as after occurrence of a claim. It
would contain conditions inserted for
the benefit of the insured to explain his
legal obligations, such as the duty to give
subrogation rights to the insurers, etc.

The policyholder should make it a point
to read and understand the conditions
relating to renewal and cancellation of
the policy and their implications.
Conditions relating to underinsurance,
double insurance etc need to be
understood as well. Every policy would
contain a clause providing for
arbitration. The geographical
jurisdiction of the cover, as well as legal
jurisdiction should disputes arise, are
also spelt out. A well-drafted policy
would contain details of grievance
redress channels and brief procedures
relating to them.

Next, a detailed look at the policy
schedule is important as it groups
together important details special to the
particular policy, such as the policy
number, the name and address of the
insured, a description of the subject-
matter of insurance, the amount of the
premium, the sum insured, and the
duration of the insurance.

It is also necessary to pay attention to
endorsements. Endorsements are terms
peculiar to the particular insurance
granted by the policy to which they are
attached. It is natural therefore that,
as they are particular, they should
override the more general provisions in
the policy itself.

It is often suggested that policies might
be simpler and more shortly worded
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than they are. All businesses are apt to
fall into the use of jargon. But in defence
of insurers, it should be pointed out
that they have to draft policies to
provide for all kinds of future
contingencies. Policyholders and
prospects would, however, find comfort
in the fact that the law generally
protects the insured. If the policy proves
to have been ambiguously phrased, the
adjudicator would place on the policy,
the interpretation that is most favourable
to the insured. This is in accordance
with the general principle whereby
documents prepared by one party to a
contract are construed by the law in
the sense most favourable to the other
party, in order to prevent any possibility
of unfair dealing.

In conclusion, when a new policy is
issued, insurers must advise the insured
to read it in order to make sure that
the cover granted conforms to his or
her wishes. As for the insured, in his
own interest, the time to raise any
queries is before, rather than after, a
claim arises.

The author is Officer on Special Duty
(Non-Life), Insurance Regulatory and
Development Authority. The views

expressed in the article are her own.
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Towards Simpler Contract Wordings ...

THE USAGE OF PLAIN
LANGUAGE WILL PROTECT
CONSUMERS FROM MAKING
CONTRACTS THAT THEY DO
NOT UNDERSTAND® SAYS

SANJEEV KUMAR JAIN.

any consumer contracts are

written, arranged and designed

in a way that makes them hard
for consumers to understand.
Competition would be aided if these
contracts were easier to understand.
The usage of plain language will protect
consumers from making contracts that
they do not understand. It will help
consumers to know better, their rights
and duties under those contracts.

The tendency to acquire authority,
power, and credibility by some people
condition them to use more formal,
complex language from academic. Plain
language has a decidedly democratic
character with implications for
democracy. Using personal pronouns and
the active voice in writing make the
things simpler. All democratic
governments and institutions talk about
the importance of plain language but in
practice, no one wishes to loose the
authority and power.

We need to reposition plain language in
the eyes of decision-makers in
businesses. In law firms, we need to show
those decision-makers that with plain
language, their organization's documents
can satisfy and delight everyone who
reads those documents. That is so
whether the reader is a client, a staff
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member, a regulator, a judge, an
investor, a litigant, or someone reading
the law.

To help those decision-makers
determine whether the style of their
organization's documents is helping or
hindering their organization, we should
encourage them to measure those
documents against their organization's
brand values. All of that should help
deliver the economic and social benefits
of clear communication-because the
long-term solutions to the problems of
poor communication to some extent lie
in organizations competing on the basis
of the plainness of their documents. An
organization needs to treat the voice of
its brand as seriously as it treats its visual
identity, its customer service.

Test of readability

(a) General rule - All consumer contracts
shall be written, organized and
designed so that they are easy to read
and understand.

(b) Language guidelines

« The contract should use short
words, sentences and paragraphs.
« The contract should use active

verbs.

« The contract should not use
technical legal terms, other than
commonly understood legal terms,
such as "mortgage,” "warranty” and
"security interest.”

e The contract should not use Latin
and foreign words or any other word
whenever its use requires reliance
upon an obsolete meaning.

o If the contract defines words, the
words should be defined by using
commonly understood meanings.

» When the contract refers to the
parties to the contract, the
reference should use personal
pronouns, the actual or shortened
names of the parties, the terms
‘seller’ and 'buyer’; or the terms
‘lender’ and 'borrower".

e The contract should not use
sentences that contain more than
one condition.

« The contract should not use cross
references, except cross references
that briefly and clearly describe the
substances of the item to which
reference is made.

e The contract should not use
sentences with double negatives or
exceptions to exceptions.

To play on the plain language front is an
attempt to show that plain language is
no longer a movement. Instead, it has
evolved to become a product, a
business, an industry, or a professional
service.

The author is Deputy Director (Official
Language), Insurance Regulatory and
Development Authority. The views
expressed are purely personal.
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Claims Data Pool

THE INITIATIVE MUST BEGIN

‘A HUMBLE BEGINNING
COULD BE MADE BY
INITIALLY COLLATING AND
ORGANIZING CLAIMS DATA
ON MOTOR AND HEALTH
POLICIES' FEELS LAKSHMI.
SHE FURTHER ADDS THAT
SUBSEQUENTLY, THIS COULD
BE EXTENDED TO CLAIMS IN
ALL DEPARTMENTS WHERE
DATA WOULD BE AVAILABLE

ON EASY SEARCH.

e article titled 'CRM Paradigm'’ in
the January issue of this Journal
triggered in me the desire to pen

this article on the practical necessity
of a foolproof mechanism to process and
settle only genuine claims. This
mechanism will help in weeding out false
and duplicate claims, which bleed the
general insurance companies of their
hard earned profits. The ‘claims data
pool’ will be in right earnest the answer
for such a mechanism. This database in
addition to putting fraudulent claims to
rest would also ensure speedy
settlement of claims. With de-tariff having

become a reality and the insurers cutting
throats of their competitors for
underwriting business, insurers cannot
permit claims of false and spurious
nature to choke them further.

| vehemently support the views
expressed in the article 'CRM Paradigm’
particularly the observation that in India
we do not have any strict mechanism to
deal with erring clients.

As an insurance professional, | have many
a times felt the impending necessity for
a closer coordination among the general
insurance companies. | would like to
share a few of my experiences which
would, | am sure, ignite in you the
essential need for this beneficial
interaction between the general
insurers. | had been earlier with a private
insurer as a Regional Claims Head. As the
claims head, | always told myself that
| should look at every claim with the
intention of settling it in full with justice
to the claimants. | always looked at my
claims note with empathy. However
certain instances did try to shake
this view.

An insured had lodged a hospitalization

claim under a Mediclaim policy. He did
not produce original bills of the hospital
and was requesting me to accept the
photocopies for settlement of a claim.
My discreet enquiries revealed that the
claimant had met with a road accident
and had lodged a motor third party claim
against the erring party. When
confronted with my revelation, he
admitted that he was claiming at both
the places. He did not submit the original
bills to me because he wanted them for
contesting the TP case. | advised the
insured to produce the originals for
verification which | agreed to return
after affixing a seal on the documents
with details of claim settled and quantum
thereby enabling him to claim difference
amount if any also. He refused and
insisted that we accept the photocopy
of the bills.

In another instance of a third party
case, | found that the opponent party's
vehicle was insured with another
company and it had already assessed the
loss and the claim was due for
settlement, whilst a claim for the entire
repair amount was lodged in the third
party MVC also. We insurers have by

!.Ei.
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experience observed that courts take a
very sympathetic view of the claimant’s
position upon repudiation of a claim even
if there has been a misrepresentation
or a non-disclosure in the proposal. It
would be easier for the advocates of the
insurance companies to prove in such
cases that there had been a clear
intention on the part of the claimant to
cheat the insurance company. | have
practically observed several instances of
two companies settling a claim on the
same stolen vehicle; motor claims
settled as total loss/salvage loss being
repaired and again insured elsewhere
after sale without revealing the claim
experience; and similar such instances
to list a few.

An interesting experience | underwent
as an underwriter during my service will
give enough food for thought for a wide
interactive database available among the
general insurers. A client had
approached us for a marine insurance
policy. The client was in the business of
importing seeds and crushing them to
extract oil, which was widely used for
cosmetic purposes. The client wanted
a marine all risk policy for his imports
with an extended cover for storage in
open whilst the seeds were stored in
the yard. The client's business proposal
appeared extremely impressive. However,
on a query to any existing insurances,
the client remarked that he earlier had
policies with other insurance companies
but was unhappy with his experience.
The client insisted that we make a prior
inspection of his facilities and working
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modalities and that we issue a certificate
indicating that we have understood the
working of his plant well and that we
were satisfied by the same. We sought
time from the client to understand his
business better. Here again, interaction
between the insurers helped. It was
revealed that the client had made one
claim with each of the insurance
companies against decreased extraction
of oil from the seeds.

The nature of the claim made it unique.
The insurers were at a loss of
information because the client's business
was one of its kind in India; and he having
no competitors, it was not possible for
them to verify the correctness of the
oil extracting methodology used by him.
The client had made a claim stating that
the nuts were kept in open and were
damaged by the weather conditions and
he was therefore unable to extract good
quality oil from the seeds. On further
enquires it was revealed that globally
there were only 3-4 players in this
business and that each one had its own
mechanism of extraction, which they
kept confidential to avoid competition.
There was no possible manner by which
anyone could assess a loss of low quality
output reported, as there are no
standards or yardsticks available even to
verify this statement. Though this does
not make the risk uninsurable, a
reasonable study would be required on
pricing of the risk based on past claim
experience. But how does one obtain
accurate claim data? This is where the
data bank of claims would help.

Until the de-tariff regime came into
force, insurance companies have been
sharing only limited information on
Motor OD claims merely because there
has been a provision for the same under
the motor tariff regime. After the de-
tariff of the motor sector, even such
exchange of information may not
take place.

How easy would it be if there were to
be an online database on motor claims
where it would be possible to get history
of claims pertaining to a vehicle by just
keying the registration number! All basic
information including the date, quantum
and the nature of loss, the information
on the insurance company where the
claim was launched, the amount for
which the claim settled - these basic
inputs of information should be available
on this online data pool. Access to this
site should be restricted to insurance
companies who would have valid login
identity and password. The insurers
would then be able to seek detailed
information (if required) on such
claimants from the respective insurance
companies. It should be made mandatory
for the insurers to submit information
of such claims on a monthly basis to this
organized database.

Where do we start?

A humble beginning could be made by
initially collating and organizing claims
data on motor and health policies.
Subsequently, this could be extended
to claims in all departments where data
would be available on easy search.

The issues involved

Basically, there are three issues that
need to be addressed for setting up of
a common claim data pool.

 Clients should be agreeable to their
information being shared amongst
other insurance companies. Every
insurer will have to take a declaration
in the proposal form that information



on claims would be shared amongst
other insurers and that the insured
shall not have any objection for the
same. This will be made a part of the
declaration available in the proposal
form. Insurers should not encourage
acceptance of risk of such clients
refusing to agree to this declaration.

The insurers should have an open mind
to share the basic information of claims
with all other insurers. Having
understood the necessity of such
sharing of information as detailed in
the earlier part of this article, | am
sure that insurers will sink their
inhibitions and come forward with
information, which would make the
database fool proof. The database
would require information on
claims only and not information on
all policies.

« With about 12 general insurance
companies (and many more to come),
one stand-alone health insurer and
two specialized agencies like ECGC and
Agricultural Insurance Corporation;
the task of collecting data would be a
major initiative. A specialized agency
authorized by the general insurance
council will be able to collate, pool
and organize such data within a span
of 3-4 months. Subsequently the data
need to be updated online on a
monthly basis.

» One day it would a vital tool for
underwriting.

As explained earlier, the de-tariff
scenario has set the cat among the
pigeons and every insurer is vying for a
share of the pie. It is now that the
insurers should stand united in certain
areas - particularly claims. This would

follow through

ensure that dishonest clients do not
take undue advantage of the
competition prevailing amongst the
insurance companies and obtain cover -
suppressing information. | am of the firm
opinion that a bad risk should not be
priced low even by oversight, which can
be detrimental to the economic health
of the insurance company.

Truly, the initiative must begin - Don't
you feel it should?

The author is Senior Product Manager -
SME (Small and Medium Enterprises)
segment at Cholamandalam MS General
Insurance Co. Ltd., H.O., Chennai.
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statistics - non-life insurance e

Report Card: General

G V Rao

January 2007 growth rate surges to 25.6 per cent

Insurers surpass market expectations

There have been eager and keen
expectations of how the non-life
insurance market would behave in
January 2007, the first month since the
rating regime was freed. Those that
expected the premiums to fall or the
growth rate to slide downwards, due to
pressures of competitive bidding for
rates, are in for a pleasant surprise. The
premium growth rate of 25.6 percent in
January 2007 is a significant
improvement over the growth rate in
December 2006 that was 19.7 percent.

Have insurers brought in more people
into the insurance net? Has competitive
bidding on rates led to more uninsured
customers joining the bandwagon of
insurance or did the hitherto under-
insured decide to update their
insurance values or has the increase in
Motor TP premium rates given the
growth a big boost? It would only be
known when portfolio premiums are
available. For now, it is a happy situation.

The new players that many thought
would shrivel in their growth rates have
continued unabated in their growth

phenomenon in the free rating regime,
in January 2007, as though there was no
interruption in their previous growth
curve. They have achieved a growth rate
of 71 percent in January 2007 (as against
65 percent in December 2006). The
established players too have kept up
their growth rates at 8.8 percent (as
against 4 percent in December).

Whatever the reasons for this excellent
growth rate, the Insurance Regulatory
& Development Authority must be quite
pleased with the market behaviour, at
least in the first month, since it took

GROSS PREMIUM UNDERWRITTEN FOR AND UP TO THE MONTH OF JANUARY, 2007

(Rs.in Crores)

PREMIUM 2006-07 PREMIUM 2005-06 GROWTH OVER THE
INSURER FOR THE UP TOTHE FOR THE UP TO THE CORRESPONDING PERIOD
MONTH MONTH MONTH MONTH OF PREVIOUS YEAR
Royal Sundaram 56.31 494.13 46.68 373.26 32.38
Tata-AlG 66.62 636.27 53.03 490.24 29.79
Reliance General 101.12 712.26 18.62 130.05 447.67
IFFCO-Tokio 102.12 995.88 80.95 711.15 40.04
ICICI-lombard 275.03 2601.56 132.30 1354.64 92.05
Bajaj Allianz 166.77 1474.27 106.98 1070.30 37.74
HDFC CHUBB 14.28 156.21 17.21 160.08 -2.42
Cholamandalam 29.05 258.65 17.84 194.26 33.14
New India 422.40 4132.94 414.66 3832.74 7.83
National 362.25 3108.45 304.86 2914.73 6.65
United India 273.04 2901.81 251.47 2608.51 11.24
Oriental 333.10 3302.74 306.54 2931.22 12.67
PRIVATE TOTAL 811.30 7329.23 473.61 4483.98 63.45
PUBLIC TOTAL 1390.79 13445.94 1277.53 12287.20 9.43
GRAND TOTAL 2202.09 20775.18 1751.14 16771.18 23.87
SPECIALISED INSTITUTIONS
ECGC 49.37 492.78 49.21 466.35 5.67
Star Health &
Allied Insurance 1.20 15.68 0.00 0.00

Note: Compiled on the basis of data submitted by the Insurance Companies
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the uncertain plunge, into a free rating
regime. It is to be hoped that the next
couple of months would maintain this
level of market discipline in growth rates.
Insurers would also get an opportunity
to represent to the Reinsurers that the
Indian non-life market continues to be
vibrant and it is growing as well as in the
past, if not even more vibrantly.

Performance in January 2007

The new players have completed Rs.811
crore recording an accretion of Rs.377
crore and a growth rate of 71 percent
despite all efforts at competitive
bidding. The top players have continued
their march in accretion levels and ICICI-
Lombard leads the market with an
accretion of Rs.143 crore with Reliance
ranking next with Rs.82 crore accretion.
Bajaj has recorded an accretion of Rs.60
crore. Cumulatively the accretion of new
players is Rs.337 crore, ensuring a
market share of 37 percent in the month
of January 2007. As against a market
share of 35.3 percent in the monthly
December 2006 premium, they have
achieved a market share of 36.8 percent
in the monthly January 2007 premium.
The performance of the new players in
this free rate regime in January 2007 is
a pleasant surprise indeed.

Among the established players, National
Insurance has recorded Rs.57 crore
accretion followed by Oriental with Rs.26
crore. UIIC ranks next with Rs.22 crore
accretion. They have cumulatively
achieved an accretion of Rs.112 crore.
New India, the largest insurer, has turned
in an accretion of Rs.7 crore only. But
they have done far better in January 2007
than in December 2006 (Rs.50 crore).

Who then is the biggest beneficiary of
the free rating regime in January 2007?
It seems to be the non-life market itself,
with an impressive growth rate of 25.6
percent and an accretion of about
Rs.450 crore. Would this trend repeat
in February 2007 is the eager
expectation of almost everyone.

Performance up to January 2007

The market has completed a premium
income of Rs.20,773 crore recording an

Premium of non-life insurers

for January, 2007*
25000

Note : 1. Total for 2005-06 is for 12 month period.
2. Total for 2006-07 is upto January, 2007

20000

:

Premium (Rs.in Crores)
:
]

April May June July

* Excluding ECGC & Star Health

August September October November December January Total
Month
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accretion of Rs.4002 crore at a growth
rate of 23.87 percent. At the end of
December 2006, the growth rate was 23.7
percent. The new players have
maintained the same growth rate of 63
percent; the established players too
have maintained the growth rate of 9.5
percent. None has yielded ground in
their market growth rates, despite the
freeing of rates.

The contribution of the new players to
the overall market growth of Rs.4002
crore was 71 percent at the end of
January 2007, the same percentage as
at the end of December 2006. Their
market share stands at 35.3 percent
while it was 35 percent at the end of
December 2006.

Among the new players, ICICI-Lombard
continues to dominate the market with
an accretion of Rs.1246 crore, followed
by Reliance with Rs.582 crore and Bajaj
with Rs.404 crore. Among the
established players, Oriental leads with
an accretion of Rs.371 crore followed
by New India with Rs.300 crore.

So, who are the winners of the free
rating regime in the first month of its
operation between the two sets of
players? The position does not seem to

have changed between the two; but for
the market it has been a shot in the arm
at least as the month of January 2007
indicates. But it is too soon to see any
emerging trends.

Prospects

It is not easy to make predictions for
the future. The systems and procedures
in the new rating system have yet to be
put in place for reporting numbers
particularly by the established players.
The spirit of competition in its fierceness
is likely to intensify than diminish. Initial
hesitancy to let rating strings loose
would take more time to inspire enough
confidence among the players. Now that
all the players have their numbers with
them, the marketing strategies might
change. But the indications are
sufficient enough to deal with any
misapprehensions of Reinsurers that
premium would go down in a free rating
regime. Quite the contrary; it has
surged beyond expectations. This should
assist the market as a whole.

Comments may be sent to:
gvrao70@gmail.com
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The first conference on Financial Management of Large-Scale Catastrophes
was held at Hyderabad, India, on 26th and 27th February, 2007 under the
auspices of Organization for Economic Co-operation and Development (OECD)
International Network. The conference was aimed at providing an international
multistakeholder forum for the exchange of information and experiences on
the financial mitigation and compensation of large-scale disasters. The
conference was sponsored by Government of Japan and General Insurance
Corporation of India (GIC); and it was co-hosted by GIC and IRDA.

WAGEMENT OF LARGE-SCALE «

Photograph shows General N.C.Vij, PVSM,UYSM,AVSM (Retd.), Vice-Chairman, National Disaster
Management Authority, India, lighting the lamp to mark the inauguration of the Conference.
Looking on are (L to R) Mr. C.R. Muralidharan, Member (Finance) IRDA;
Mr. C.S.Rao, Chairman, IRDA; and Mr. Andre Laboul, Head, OECD Financial Affairs Division.



Mr. C.S. Rao, Chairman, IRDA greeting General N.C.Vij, PVSM, UYSM, AVSM (Retd.) with a
bouquet of flowers.

A section of the delegates that attended the conference.
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The 9th Global Conference of Actuaries, jointly hosted by the Actuarial Society
of India (ASI) and the International Actuarial Association (IAA) was held in
Hotel Taj President, Mumbai on 12th -13th February 2007. The conference was
aimed at providing a forum for interaction at a global level amongst actuaries
and other financial experts on financial and risk management subjects related
to insurance and financial services industries.

Seen in the photograph are (L to R): Dr. R. Kannan, President,
Actuarial Society of India and Member (Actuary), IRDA;
Ms. Hillevi Mannonen, President, International Actuarial Association;
Mr. Stewart Ritchie, President, Faculty of Actuaries; and
Mr. G.N. Agarwal, Vice-President, Actuarial Society of India.

Eckler Ltg

Dr. R. Kannan felicitating Mr. Rakesh Mohan, Deputy Governor,
Reserve Bank of India; with a bouquet of flowers.
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18 - 21 Mar 2007
Venue: Shanghai

19 - 24 Mar 2007
Venue: Pune

25 - 27 Mar 2007
Venue: Beirut

26 - 27 Mar 2007
Venue: Singapore

9 - 10 Apr 2007
Venue: Dubai

11 - 12 Apr 2007

Venue: Kuala Lumpur

13 - 15 Apr 2007
Venue: Taiwan

16 - 21 Apr 2007
Venue: Pune

23 - 24 Apr 2007
Venue: Jakarta

23 - 28 Apr 2007
Venue: Pune

International Underwriting Conference
By LOMA

Actuarial Practices in Life Insurance
By NIA Pune

Regional Pension and Social Insurance Conference
By Muhanna Foundation

Takaful Conference
By Asia Insurance Review, Singapore

UAE - The World Takaful Conference
By Middle East Global Advisors (MEGA)

1st Asian Conference on Personal Lines Insurance
By Asia Insurance Review, Singapore

9th APLIC Congress
By Insurance and Finance Practitioners Association of Taiwan

Trainers’ Training Programme
By NIA Pune

8th Asian Conference on Bancassurance &
Alternative Distribution Channels
By Asia Insurance Review, Singapore

Creative Thinking and Decision Making
By NIA Pune
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The new document is fundamental in developing a common
structure for the assessment of insurer solvency and an
important stepping stone for the IAIS in developing its
standards and guidance on this topic.

Mr Tom Karp

Chair of the Technical Committee

- while releasing the IAIS common structure for the
assessment of insurer solvency.

With an increasing number of non-Muslims taking up Islamic
insurance and more new insurers entering the market,
Takaful will take a much larger portion of the country’s
insurance market this year.

Mr Nasser Yassin
Executive Secretary of the Malaysian Takaful Association.

The Ministry of Finance is contemplating issuing regulation
in a bid to end the tariff war in the general insurance
business. The government planned to collect industry data
to calculate the pure risk of motorised vehicles.

Mr Isa Rachmatarwata

the Finance Ministry’s Bureau
Chief of Insurance, Indonesia.

Local insurers who do not consolidate now will find it tough
to compete with foreign players once free trade in Asia is
implemented through the Asian Free Trade Agreement.

Mr Jose Cuisia

President of the Philippine American
Life and General Insurance.

Financial services is the fastest growing industry in the region,
whose continued growth requires the support of the
insurance and reinsurance sector. In the midst of this period
of sustained growth, it is especially important that financial
services firms are able to adequately manage risk.

His Excellency Omar Bin Sulaiman

Governor of the Dubai International

Financial Centre (DIFC).

- while talking about the importance of cross-border supervision.

It is a needed piece of insurance reform legislation that will
improve efficiency of the surplus lines insurance market and
make property/liability insurance more readily available to
consumers.

Mr Richard Bouhan

Executive Director of the National Association of
Surplus Lines Offices.

- talking about Non-admitted and

Reinsurance Reform Act of 2007, US.



