4.4

Item No. 4

Re: Appointment of adjudicating officer under Section 105C of the Insurance Act, 1938 as amended by Insurance Laws (Amendment) Ordinance, 2014 
The Insurance Laws (Amendment) Act 2015, making amendments to various sections of the Insurance Act, 1938, is effective from 26.12.2014. One of the key changes that has been brought about is the introduction of process of adjudication for prescribing penalties under certain specified sections of the amended Insurance Act, 1938. Section 105C of the Act which deals with this aspect reads as under:
105C. (1) For the purpose of adjudication under sub-section (2) of section 2CB, sub-section (4) of section 34B sub-section (3) of section 40, sub-section (2) of section 41, sub-sections (4) and (5) of section 42, sub-sections (8) and (9) of section 42D, section 52F and section 105B, the Authority, shall appoint any officer not below the rank of a Joint Director or an equivalent officer to be an adjudicating officer for holding an inquiry in the prescribed manner after giving any person concerned a reasonable opportunity of being heard.
(2) Upon receipt of the inquiry report from the officer so appointed, the Authority after giving an opportunity of being heard to the person concerned may impose any penalty provided in sections aforesaid.
(3) While holding an inquiry, the adjudicating officer shall have power to summon and enforce the attendance of any person acquainted with the facts and circumstances of the case to give evidence or to produce any document which in the opinion of the adjudicating officer, may be useful for or relevant to the subject matter of the inquiry and if on such inquiry, is satisfied that the person has failed to comply with the provisions of any of the sections specified in sub-section (1), he may recommend such penalty as he thinks fit in accordance with the provisions of any of those sections.[footnoteRef:2] [2: ] 


2.	The sections relating to which process of adjudication is provided for under sub-section (1) of Section 105C giving a brief description of offence and penalty as indicated in Annexure. 
3.	In terms of sub-section (1), for the purpose of adjudication under sections specified therein, the Authority shall appoint any officer not below the rank of a Joint Director or an equivalent Officer to be an adjudicating officer. 
4.	Further, factors to be taken into account while recommending penalty by the adjudicating officer and later by the Authority (for imposing such penalty) under section 105-C are contained in section 105-D, which reads as follows:
105D. While recommending the quantum of penalty under section 105C, the adjudicating officer and while imposing such penalty, the Authority shall have due regard to the following factors, namely:—
(a) the amount of disproportionate gain or unfair advantage, wherever quantifiable, made as a result of the default;
(b) the amount of loss caused to the policyholders as a result of the default; and
(c) the repetitive nature of default.’’.
5.	Considering the number of offences covered under Section 105-C (1) for adjudication, it would not be practicable for the Authority to (i) appoint an adjudicating officer in each case and (ii) for the Authority to decide on imposing penalty after the recommendation of the adjudicating officer in terms of section 105-D in each case. 
6.	Accordingly, the Authority is requested to delegate 
(i)	the power of appointing an adjudicating officer for holding enquiry under section 105C (1)
 and 
(ii) 	the power of deciding on the quantum of penalty while imposing the penalty under section 105D, to the Chairman, Insurance Regulatory and Development Authority of India.




Annexure  
SECTIONS LISTED IN SECTION 105-C (1) FOR ADJUDICATION
	SECTION 
	PERSON COMMITTING OFFENCE
	OFFENCE
	PENALTY

	2 (2CB) 
	Insurer or policyholder
	Taking out or renewing policy of insurance of property in India or ship/vessel registered in India with insurer outside India without prior permission of Authority 
	Up to Rs. 5 crore

	34B (4) 
	Director or CEO removed by Authority 
	Continuing to be in office after removal
	Rs. 1 lakh for each day of continuing contravention or 
Rs. 1 crore
whichever is less

	40 (3) 
	Insurer, agent, intermediary or insurance intermediary 
	Payment  of any remuneration or reward to unregulated entities or Receiving commission other than as specified in regulations 
	Up to Rs. 1 lakh  

	41 (2) 
	Insurer, agent, intermediary or insurance intermediary
	Rebating  
	Up to Rs. 10 lakhs

	42 (4) 
	Person acting as agent 
	Soliciting or procuring insurance business without appointment or  for more than one life/non-life/health/each of the other mono-line insurers 
	Up to Rs. 10,000

	
	Insurer 
	For allowing such person to act as agent
	Up to Rs. 1 crore

	42 (5) 
	Insurer for act by agent 
	For acts and omissions of agents and violation of code of conduct by agent 
	Up to Rs. 1 crore

	42D (8) 
	Person acting as intermediary or insurance intermediary 
	For acting as intermediary or insurance intermediary without registration
	Up to Rs. 10 lakhs

	
	
Any person appointing such person or transacting business in India through such person


	For acting as intermediary or insurance intermediary without registration or doing insurance business
	Up to Rs. 1 crore

	42D (9) 
	Every partner, director, manager, secretary or other officer of firm or company 
	If person contravening section 42 D(8) is a firm or company
	Up to Rs. 10 lakhs

	52F 
	Director or officer of an insurer or any other person
	Withholding books of account, registers or any documents in his custody in relation to business from Administrator or retaining any property of the insurer
	Imprisonment up to 6 months, 
Penalty up to Rs. 10000 for each day of contravention or Rs. 10 lakh whichever is less or Both

	105B 
	Insurer failing to comply with 32-B, 32C and 32D 
	Not meeting Rural -social sector obligations (32B), Rural-unorganized-Backward Classes obligations (32C) and Motor Third party obligations (32D) 
	Up to Rs. 25 crores
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